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respectfully submit the following comments on the proposed modification and revocation of 

established ruling letters relating to Customs application of the Jones Act to the transportation of 

certain items on the Outer Continental Shelf (OCS). 

 

These above-referenced Trade Associations (Trades) represent companies involved in all aspects 

of the oil and natural gas industry including all aspects of the exploration, development and 

production of offshore oil and natural gas resources as well as emergency response.  Our member 

companies are active as owners and operators of offshore leases, as companies involved in the 

development and maintenance of offshore infrastructure and as service and supply companies 

that perform a wide variety of work in offshore areas.  On behalf of its members, these Trades 

have a direct and substantial interest in any and every U.S. Customs and Border Protection ruling 

that affects oil and natural gas operations in U.S. offshore areas.   

 

The Trades appreciate the opportunity to provide comments to the “Proposed Modification and 

Revocation of Ruling Letters Relating to Customs Application of the Jones Act to the 

Transportation of Certain Merchandise and Equipment Between Coastwise Points,” 51 Customs 

Bulletin 3 at 1 (Jan. 18, 2017) (the “2017 Notice”).  Our comments are submitted without 

prejudice to any of our member companies’ right to have or express different, opposing, or 

supplemental views. We have encouraged all of our members to submit comments on the 

proposal. 

 

I. Summary 

 

U.S. Customs and Border Protection (CBP) has been down this path before in 2009
1
 when it 

proposed substantially similar drastic and disruptive changes to Jones Act interpretations.  The 

present Notice will result in no less harm and dislocation, is just as procedurally defective and 

suffers from old (such as misinterpreting the Jones Act) and new (presenting a facially inapposite 

reason for making a change) substantive legal deficiencies making it an arbitrary and capricious 

agency action.  As in 2009, CBP should withdraw the 2017 Notice and reconsider its merits, 

effects and compliance with law. 

 

The Jones Act has a statutory purpose – to promote a vibrant U.S. merchant marine – which CBP 

is obligated by law to follow.  See 46 U.S.C. § 50101.  The 2017 Notice does the opposite.  The 

2017 Notice is projected to increase costs to operations in the U.S. Gulf of Mexico substantially 

and make many deep water operations impractical because, among other things, it would restrict 

the use of qualified foreign-flag vessels in numerous situations where no U.S.-flag coastwise-

qualified vessel would be able as a matter of physical characteristics to do the work.  The end 

result will be a strong disincentive to invest in offshore projects which is likely to result in fewer 

opportunities for Jones Act vessels and harm the U.S. merchant marine. 

 

                                                 
1
 “Proposed Modification and Revocation of Ruling Letters Relating to the Customs Position on the Application of 

the Jones Act to the Transportation of Certain Merchandise and Equipment Between Coastwise Points,” 43 Customs 

Bulletin 28 at 54 (July 17, 2009) (the “2009 Notice”). 
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As indicated in the attached report analyzing fleet capacity in the Gulf of Mexico,
2
 the coastwise-

qualified fleet is unable, on its own, to support the deepwater Gulf of Mexico construction 

market, concluding: 

 

 There are only 33 coastwise-qualified vessels worldwide in five key categories (i.e., light 

construction vessels, pipelayers, heavy lift vessels, well intervention vessels, and seismic 

survey/geophysical) that are suitable for working in water depths of 3,280 ft/1,000 meters 

or greater.   

 Of those 33 vessels, there are no coastwise-qualified pipelay vessels, no coastwise-

qualified heavy lift vessels, and only one coastwise-qualified well servicing vessel. There 

are only 9 coastwise-qualified light construction vessels. 

 

Attempting, as the 2017 Notice does, to force all deepwater projects to rely solely on this 

capacity will have a material negative impact on deepwater projects.  Current U.S. coastwise-

qualified vessels would have been physically incapable of completing projects (since 2006) as 

follows –  

 

 almost 90% of flowline and riser projects; 

 more than 50% of umbilical installation projects; 

 more than 50% of subsea lifts; 

 100% of large size export pipelines (of which more than 1,000 miles with pipe diameter 

between 16-inch and-24 inch were installed in water depths greater than 2,500 feet in the 

U.S. Gulf of Mexico); and 

 100% of heavy lifts (in excess of a 4,000 ton crane capacity).  

 

This could in turn have a dramatic negative impact on U.S. oil and natural gas production and 

offshore employment in the Jones Act community and predominantly in U.S. Gulf States.  The 

predicted negative overall economic effects that may result from the 2017 Notice are contained 

in the attached third party economic analysis
3
 and they include: 

 

 losses in the range of 30,000 industry-supported jobs in 2017 with as many as 125,000 

jobs lost by 2030. The Gulf of Mexico states are projected to be the most impacted by 

these job losses; 

 decrease in U.S. oil and natural gas production in the range of 23% from 2017-2030; 

 decrease in government revenue more than $1.9 billion per year from 2017-2030; 

 decrease of offshore oil and natural gas spending in the range of $5.4 billion per year; and 

 cumulative lost GDP of $91.5 billion from 2017-2030. 

 

There is no consideration of how these impacts undermine the purpose of the Jones Act in the 

2017 Notice in part because CBP adopted the wrong procedure to seek the changes, namely 

                                                 
2
 Attachment A:  “Marine Construction Vessel Impacts of Proposed Modifications and Revocations of Jones Act 

Letters Related to Offshore Oil and Natural Gas Activities” (Apr. 4, 2017). 
3
 Attachment B:  “Economic Impacts of Proposed Modification and Revocation of Jones Act Ruling Letters Related 

to Offshore Oil and Natural Gas Activities.”   
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Section 625 of the Tariff Act of 1930 (19 U.S.C. § 1625).  That process is designed to deal, and 

has been used to deal, with discrete, individual rulings – not a massive regulatory and policy 

change like that proposed by the 2017 Notice.  The tight time table contained in Section 625 

would give the affected industry almost no time to adjust processes and contracts many years in 

the making and with substantial and widespread long-term economic impacts.   

 

In 2009, CBP correctly determined that Section 625 was an inappropriate and inadequate process 

for reversing over 30 years of prudent and well-established administrative precedent heavily 

relied upon by the offshore oil and natural gas industry, which based major investment on these 

consistent precedents.  Nothing has occurred since 2009 that can justify a different result.  At that 

time, CBP received negative comments from virtually every sector of the industry, and the 

affected industry argued strenuously that CBP was violating law and committing due process 

transgressions by changing dozens of rulings and over 30 years of precedent inappropriately in 

the truncated Section 625 process.   

 

In fact, the sound conclusion that further pragmatic and judicious industry consultation is needed 

before CBP proceeds with any similar substantial change has been further strengthened since 

2009.  Through the passage of time since 2009, CBP has induced new and reasonably justified 

reliance on the rulings it proposed for revocation and modification in 2009, particularly since 

CBP commenced and then apparently abandoned a regulatory rulemaking project seeking to 

make the same interpretation changes.   

 

Given the significant potential impact and conflict between CBP’s prior commitment to a 

rulemaking and the present Notice, CBP should, at a minimum, reset the process by withdrawing 

the Notice and give new agency leadership an opportunity to weigh in on such a significant 

action.  The publication of the Notice preceded the inauguration of President Donald Trump by 

less than two days.  The new leadership of the agency has had no opportunity to evaluate it and 

decide whether, or how, to proceed with such substantial changes. 

 

In this regard, the Trades believe that the “Regulatory Freeze Pending Review” Memorandum 

issued January 20, 2017, the January 30, 2017 Executive Order 13771 on Reducing Regulation 

and Controlling Regulatory Costs, and the March 28, 2017 Executive Order 13783 on Promoting 

Energy Independence and Economic Growth require reconsideration of the 2017 Notice as an 

“agency statement of general applicability and future effect,” which would mandate further 

consultation with the Office of Management and Budget (OMB), at a minimum, and potentially 

require CBP to eliminate two comparable regulations to proceed with the Notice and offset new 

costs with cost reductions. 

 

What has not changed since 2009 is that the rulings proposed for revocation and modification in 

the 2017 Notice are consistent with applicable law.
4
  The rulings are consistent with the Jones 

Act statute because the word “merchandise” in the statute is a commercial concept and items 

                                                 
4
 To the extent this letter states that the rulings proposed for revocation and modification are consistent with 

applicable law, those statements only concern the grounds for which such revocations and modifications are 

proposed in the 2017 Notice.  The Trades and their members reserve the right to argue that these rulings are 

inconsistent with law for other reasons, including for reasons discussed in this letter.    
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should be judged as to whether they are “merchandise” or not based on how they are used.  The 

“vessel equipment” permitted for carriage by the affected rulings provided the vessel installs the 

items are in fact not commercial in nature because they are not held for sale and the way they are 

used is for installation.    

 

To the extent that the 1939 definition of “vessel equipment,” which CBP has applied, is in fact 

applicable, it also confirms that the affected rulings are consistent with the Jones Act.  That 

definition exempts items necessary for the “operation” of a vessel – and items installed by 

installation and maintenance vessels, such as risers or pipe connectors, are necessary for the 

operation of such vessels.  To limit “vessel equipment” to items only necessary for the safety and 

navigation of a vessel would be to make the provision a nullity since such items are permanent 

vessel fixtures. 

 

CBP’s counterargument in 2017 – not even mentioned in 2009 – is weak and ineffective.  CBP 

now focuses on a law change that occurred in 1988 which was the inclusion of “valueless 

material” as “merchandise” under the Jones Act.   Nothing in the legislative history of the 1988 

change supports the idea that Congress was defining “merchandise” in 1988 or even giving 

guidance on the meaning of “merchandise.”  Aside from the fact that it is arbitrary to point to a 

1988 law for a 2017 change, the inclusion of “valueless material” leaves open the very questions 

answered by CBP’s 40 years of ruling precedents and is irrelevant to the correctness of those 

rulings. 

 

Of all the harms that the 2017 Notice creates, perhaps the worst is the uncertainty it will create.   

The 25 affected rulings, as well any other rulings “raising the subject issues,” provided the 

industry an intricate framework of guidance on subsea and other operations.  The 2017 Notice 

grabs at a thread and unravels that framework without full consideration of the many 

ramifications.  For example, the 2017 Notice repeals rulings which indicate that the installation 

of flexible flowlines and umbilical flowlines is not Jones Act activity because the lines are paid 

out, not unladed.  The 2017 Notice leaves unclear how not only these critical offshore rulings but 

also a completely unspecified universe of other rulings will be affected. 

 

For these and other reasons set forth below, CBP should withdraw the 2017 Notice.  Then if CBP 

wishes to resume its proposal, it should do so through notice-and-comment rulemaking pursuant 

to the Administrative Procedure Act, the directives of Executive Order 12866, the most recent 

regulatory reform orders, and all other applicable legal requirements.  In the absence of resetting 

the process as a regulatory process, the Trades submit that CBP must provide additional 

comment and opportunity for dialogue to the affected industry and delay the effectiveness of any 

proposed change for such a reasonable period as would permit the industry to adjust given that 

many processes, operations, and contracts are long-standing and on-going, reasonably relying on 

longstanding agency guidance and enforcement. 
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II. Background 

 

A. U.S. Offshore Oil and Natural Gas Industry 

 

The U.S. offshore oil and natural gas industry is a critical component of America’s economy and 

national security, sustaining millions of jobs, raising billions of dollars annually in revenues for 

federal, state and local governments, contributing positively to the gross domestic product and 

reducing U.S. reliance on foreign energy imports. 

 

In 2016, offshore production of crude oil in federal waters totaled more than 594 million barrels, 

which represented over 18% of total U.S. crude oil production, according to the Energy 

Information Administration (EIA).  In 2016, EIA data shows that there was 1.2 trillion cubic feet 

of offshore natural gas production or a little less than 4.5% of total marketed domestic gas 

production. 

 

The greatest offshore oil and natural gas activity in the United States occurs in the U.S. Gulf of 

Mexico.  According to the Bureau of Safety and Environmental Enforcement (BSEE), the Gulf 

of Mexico is home to more than 2,400 production platforms and a weekly average of 37 drilling 

rigs. In the first six months of 2016, the Region’s drilling, workover, and production engineers 

who work out of the five District offices reviewed and approved approximately 400 permits. 

 

The offshore industry generates tremendous revenues to the federal, state and local governments.  

According to the Office of Natural Resource Revenues (ONRR) revenues from bonus bids, rents 

and royalties flowing from federal offshore production amounted to over $2.6 billion in fiscal 

year 2016.  In the same year, states received over $11 million in revenues from federal offshore 

leases.  Over the latest 10-year period (FY 2007 to FY 2016), for federal oil and natural gas 

offshore leases, bonus bid and rent revenues from federal offshore oil and natural gas leases 

totaled $19.4 billion, while revenues from royalties have totaled over $54 billion.  Over that 

same time period, direct state disbursements total nearly $500 million. 

 

States also receive significant revenues from oil and natural gas production in offshore waters 

that are exclusively under state jurisdiction for leasing purposes.  Federal, state and local 

economies are helped by reaping the benefits of tax revenue from both the direct and indirect 

impacts of offshore oil and natural gas leasing. 

 

Companies that are active in the offshore spend billions of dollars each year to obtain leases and 

to develop, produce and transport oil and natural gas from offshore areas.  More and more, 

companies are using state-of-the-art technologies to move operations to deeper waters, which 

present new risks and challenges.  It can take a company approximately 10 years from the time it 

purchases a deep-water lease to first production.  If a company finds commercial quantities of oil 

or natural gas, subsequent deep-water investment may exceed $5 billion.  Hundreds of millions 

more are spent on building and developing the infrastructure necessary to transport the resources 

to market.  Importantly, as these technological challenges and associated risk levels rise, the 

industry has also prudently spent billions on developing and sustaining sizeable emergency 
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response organizations with leading-edge technological subsea equipment, surface vessels and 

capabilities designed to keep industry workers, the public and the environment safe.  

 

The use of vessels is critical to every one of the stages of exploration, development and 

production.  Companies enter into long-term contracts for vessels based upon careful assessment 

of long-term needs and capabilities.  The offshore vessel industry is a global one.  Attached is an 

IMCA analysis (Attachment A) of vessels supporting the offshore oil and natural gas exploration 

and production industry in the United States that shows that of the approximately 8500 offshore 

support vessels of the world, 1004, or 12 percent of the world total, are U.S.-flag vessels.  The 

same report estimates that 980 vessels support offshore U.S. OCS operations with an estimated 

40 to 50 of those being foreign-flag vessels. 

 

Thus, the vast majority of vessels working in the U.S. Gulf of Mexico are coastwise-qualified 

vessels.  When the capabilities of a coastwise-qualified vessel meet the requirements of a 

specified operation, companies will generally use a coastwise-qualified vessel.  Still, because 

offshore oil and natural gas operations must be conducted using the best available and safest 

technology, companies need the flexibility to retain foreign-flag vessels on occasion to react 

immediately to support critical emergency response work or complete specialized work where 

the coastwise-qualified fleet lacks specified capabilities.  The use of these foreign vessels has 

been critical to the development of the offshore industry – the success of which in turn helps 

provide more, not fewer, opportunities for coastwise-qualified vessels. 

 

B. Application of the Jones Act to U.S. Offshore Operations in General 

 

Section 27 of the Merchant Marine Act, 1920, commonly referred to as the “Jones Act,” restricts 

the waterborne transportation of “merchandise” between two “points in the United States to 

which the coastwise laws apply” to qualified U.S.-flag vessels.  46 U.S.C. § 55102(b).  CBP 

regulations provide that “[a] coastwise transportation of merchandise takes place, within the 

meaning of the coastwise laws, when merchandise laden at a point embraced within the 

coastwise laws (‘coastwise point’) is unladen at another coastwise point . . . .”  19 C.F.R. § 

4.80b(a). 

 

The purpose of the Jones Act, contained in Section 1 of the Merchant Marine Act, 1920, is 

codified today in 46 U.S.C. § 50101.  That section provides that “[i]t is the policy of the United 

States to encourage and aid the development and maintenance of a merchant marine” that meets 

certain objectives including that it be “sufficient to carry the waterborne domestic commerce” of 

the United States.  This guiding and binding policy has been acknowledged by CBP on numerous 

occasions, although not in the 2017 Notice.
5
   

 

The 2017 Notice implicates several aspects of the application of the Jones Act to U.S. offshore 

oil and natural gas operations, in particular:  (1) what is a “point in the United States to which the 

                                                 
5
 E.g., “What Every Member of the Trade Community Should Know About:  Coastwise Trade:  Merchandise” (Jan. 

2009); 72 Fed. Reg. 65,487 (Nov. 21, 2007) (“Hawaiian Coastwise Cruises”); Customs Ruling HQ H006047 (Feb. 

2, 2007); Customs Ruling HQ 116630 (Mar. 27, 2006). 
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coastwise laws apply;” (2) what is “merchandise”; and (3) when is “merchandise” “unladen” at a 

point in the United States.      

 

1. What is a “Point in the United States” 

 

With regard to “points in the United States,” CBP has differentiated between nearby coastal 

waters which are considered part of the physical territory of the United States and the waters 

beyond the near waters to the limits of U.S. claimed jurisdiction, i.e., the U.S. OCS.  CBP has 

determined that the Jones Act applies to every place that is a “point” within the U.S. territorial 

sea, “defined as the belt, three nautical miles wide, seaward of the territorial sea baseline, and to 

points located in internal waters, landward of the territorial sea baseline,” Customs Ruling HQ 

032257 (Aug. 1, 2008), because that area is inside the physical territory of the United States. 

 

In contrast, the Jones Act, by its own language, does not apply to places outside the U.S. 

territorial sea.  Rather, CBP has interpreted the Jones Act to apply to areas and places on the 

OCS solely by virtue of the Outer Continental Shelf Lands Act of 1953 (OCSLA), as amended, 

which extended federal law to defined places and for defined purposes.  Specifically, Section 

4(a) of OCSLA, as amended, provides that the laws of the United States are extended to:  “. . . 

the subsoil and seabed of the outer Continental Shelf and to all artificial islands, and all 

installations and other devices permanently or temporarily attached to the seabed, which may be 

erected thereon for the purpose of exploring for, developing, or producing resources therefrom, 

or any such installation or other device (other than a ship or vessel) for the purpose of 

transporting such resources, to the same extent as if the outer Continental Shelf were an area of 

exclusive Federal jurisdiction within a State.”  43 U.S.C. § 1333(a)(1).   

 

OCSLA does not directly provide that the Jones Act shall apply to the transportation between the 

United States and such places where federal law applies. Nor does OCSLA provide that the 

extension of federal law means that places subject to OCSLA are “points in the United States” as 

provided in the Jones Act or that the Jones Act is an intended “federal law.” 

 

OCSLA was amended in 1978 to add, among other things, the temporary attachment language to 

Section 4(a).  The legislative history provides in part that:  “The intent of the managers in 

amending Section 4(a) of the 1953 OCS Act is technical and perfecting and is meant to restate 

and clarify and not change existing law.  Under the conference report language, Federal law is to 

be applicable to all activities on all devices in contact with the seabed for exploration, 

development, and production.” H. Conf. Rep. 95-1474 at 80 (1978), 1978 U.S.C.C.A.N. 1674, 

1679. 

 

CBP assumes that places outside U.S. territorial waters where OCSLA has applied federal law 

are Jones Act “points” and therefore has focused its rulings on the meaning of “attachment.”  

CBP has thus determined in numerous rulings that nothing is a “point on the United States” on 

the OCS unless there is an “attachment.”  For example, CBP has indicated that “[t]he plain 

language of the OCSLA’s legislative history states that the statute is applicable to drilling rigs 

and the sort when they ‘are connected to the seabed by drillstring, pipes, or other appurtenances.’  
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The foregoing examples contemplate tangible, physical attachment to the seafloor.”  Customs 

Ruling HQ H036936 (Jan. 26, 2009). 

 

But CBP’s assumption is not supported by the law as discussed below.  Application of the 

general “laws of the United States” to the OCS does not in any manner amend or expand those 

applicable laws, including the Jones Act.  The entire body of “laws of the United States” may or 

may not affect, based on their own terms, activities on the OCS.  And OCSLA does not provide 

directly that all places where federal law applies on the U.S. OCS are “points in the United 

States” as provided in the Jones Act.  While “point in the United States” encompasses the 

physical territory of the United States, it does not necessarily have any application outside 

physical U.S. territory.  In other words, although the entire body of U.S. law applies to the OCS, 

any specific U.S. law is only applicable if its own terms lend itself to application.    

 

2. What is “Merchandise”  

 

The term “merchandise” is not defined in the Jones Act except to limit CBP’s discretion with 

respect to two discrete categories of items.  The statute provides that the term “merchandise” 

includes “merchandise owned by the United States Government, a State, or a subdivision of a 

State” and it includes “valueless material.”  46 U.S.C. § 55102(a).  Since CBP places weight in 

the Notice on the “valueless material” portion of the statute, it is worth examining how that 

provision was added to the law and what it was intended to address. 

 

In 1987, Jones Act interests sued the City of New York complaining, among other things, that 

the City should have restricted a procurement for the transportation of municipal sludge to be 

dumped in the ocean to Jones Act-qualified vessels.  106 Mile Transport Associates v. Koch, 656 

F. Supp. 1474 (S.D.N.Y. 1987).  The court determined that the Jones Act did not apply in part 

because “sludge is valueless material generated by the City’s sewage treatment plants” and 

“[n]ot even a tortured reading of the word ‘merchandise’ indicates that Congress meant by the 

term to include sludge.”  Id. at 1481.  The U.S. Customs Service had first issued a ruling in May 

1986 to the same effect as the court’s ruling. 

 

The U.S. Congress responded with legislation.  A bill was introduced entitled “Transportation of 

Sewage Sludge” and was enacted into law in 1988 adding the inclusive language to the statute 

that was relied upon by CBP in the 2017 Notice.  Pub. L. No. 100-329 (1988).  The express 

purpose of the sewage sludge law was to reverse the holding in the 106 Mile Transport case – 

hence the use in the law of the term “valueless material,” the exact term used by the court.  Sen. 

Rep. 100-327 at 2 (1988), 1988 U.S.C.C.A.N. 664, 645. 

 

Both before and after the Jones Act was amended to include “valueless material,” CBP has 

applied the Tariff Act of 1930 definition of “merchandise” in Jones Act related rulings even 

though the Jones Act is not part of the Tariff Act.  The Tariff Act provides that:  “The word 

‘merchandise’ means goods, wares, and chattels of every description, and includes merchandise 

the importation of which is prohibited, and monetary instruments as defined in section 5312 of 

Title 31.”  19 U.S.C. § 1401(c). 
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There is no basis in either the Jones Act or the Tariff Act for definitions in the Tariff Act to be 

used to provide meaning to Jones Act terms.  Indeed, the CBP’s Jones Act implementing 

regulations at 19 C.F.R. Part 4 neither define the term “merchandise” nor import the Tariff Act 

definitions, although that Part references the Tariff Act in other contexts. 

 

Also, before and after “valueless material” was added, CBP has maintained an exception (based 

on its expansive definition of “merchandise”) for “vessel equipment.”  Specifically, CBP has 

determined that “[v]essel equipment placed aboard a vessel at one United States port may be 

removed from the vessel at another United States port at a later date without violation of the 

coastwise laws.”  Customs Ruling HQ 114435 (Aug. 6, 1998) (quoting Customs Ruling 102945 

(Nov. 8, 1978)).  None of CBP’s rulings of which we are aware discuss the “valueless material” 

exception in connection with “vessel equipment.” 

 

In applying the CBP-created “vessel equipment” concept, CBP has long applied a definition of 

equipment that was adopted in a February 16, 1939 U.S. Customs letter to the collector of 

customs in New Orleans which provided that – 

 

The term ‘equipment,’ as used in section 309, as amended, includes portable 

articles necessary and appropriate for the navigation, operation or maintenance of 

the vessel and for the comfort and safety of the persons on board.  It does not 

comprehend consumable supplies either for the vessel and its appurtenances or for 

the passengers and the crew.  The following articles, for example, have been held 

to constitute equipment:  rope, sail, table linens, bedding, china, table silverware, 

cutlery, bolts and nuts. 

 

T.D. 49815(4) (Mar. 13, 1939).
6
  Section 309 refers to a section of the Tariff Act of 1930 now 

codified at 19 U.S.C. § 1309. 

 

  3. What is “Unladen” 

 

The CBP Jones Act regulation also relies on the concept of “unladen.”  Only “merchandise” 

“unladen” at a “U.S. point” can conceivably be encompassed by the Jones Act.  19 C.F.R. § 

4.80b(a).  The “unladen” concept is especially important to the U.S. offshore industry in that 

CBP has consistently determined that pipe or cable laying does not constitute “unlading at a U.S. 

point” and therefore can be undertaken by a foreign-flag vessel even if the pipe or cable is layed 

between two U.S. points.  The October 7, 1976 ruling letter relied upon by CBP in the 2009 

Notice and modified for other reasons in the 2017 Notice (the “1976 Ruling”) expressly provides 

that: 

 

[t]he Customs Service has held that the sole use of a vessel in laying pipe is not a 

use in the coastwise trade of the United States, even when the pipe is laid between 

two points in the United States . . .  It is the fact that the pipe is not landed but 

                                                 
6
 The 2017 Notice indicates that CBP has been relying on the 1939 definition of “vessel equipment” since 1982, 

which is incorrect.  2017 Notice at 4.  Our research indicates that CBP has been relying on that definition since at 

least 1978.  See Customs Ruling Letter 102945 (Nov. 8, 1978). 
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only paid out in the course of the pipelaying operation which makes such 

operation permissible.     

 

HQ 101925 published at T.D. 78-387. 

 

The 1976 Ruling is also representative of CBP determinations to the effect that a foreign-flag 

vessel can load materials in a U.S. port and engage in offshore inspection and repair activities on 

offshore or subsea structures and leave behind repair materials of de minimis value to accomplish 

unforeseen repairs.  Specifically, the 1976 Ruling provides that “a vessel engaging in the 

inspection and repair of offshore or subsea structures may carry with it repair materials of de 

minimis value or materials necessary to accomplish unforeseen repairs, provided that such 

materials are usually carried aboard the vessel as supplies.”  Reprinted at 51 Customs Bulletin 3 

at 9 (Jan. 18, 2017) (emphasis added). 

 

C. Procedural History of the 2017 Notice 

 

Ever since U.S. offshore oil and natural gas activities started moving further offshore in the 

1970s, CBP has been issuing significant rulings providing guidance on the application of the 

Jones Act.  Twenty-five of those rulings, going back to 1976 and which express extensively 

relied upon foundation principles, would be substantially modified or revoked by the 2017 

Notice. 

 

As the 2017 Notice indicates, many rulings followed a consistent path in interpreting the 

contours of “merchandise” and “vessel equipment” over time.  See 2017 Notice at 5.  Those 

rulings used some variation of the concept that items were “vessel equipment” and therefore not 

“merchandise” if they were “essential to the mission of the vessel” or in “furtherance of the 

mission of the vessel.”  Notably, these rulings were consistent with each other over an extended 

period of time and therefore induced substantial and widespread reliance by the U.S. offshore 

industry. 

 

1. 2009 Sub-Sea Assembly or “Christmas Tree” Ruling 

 

The industry reasonably relied on these rulings as reinforced by a ruling that was issued on 

February 20, 2009 (Customs Ruling HQ H046137) relating to a sub-sea assembly.  In that ruling, 

CBP determined that a sub-sea assembly was “vessel equipment” of a construction vessel 

because “the construction vessel’s function during the subject voyage, is to transport and install 

equipment to assist in the construction phase of a wellhead on the seafloor.”  The 2009 ruling 

relied on several of the rulings now at issue in the 2017 Notice. 

 

When the above-referenced sub-sea assembly ruling was published, the Offshore Marine Service 

Association (OMSA) immediately wrote CBP a letter dated March 23, 2009 demanding that the 

ruling be revoked, and it was in fact revoked by CBP on March 26, 2009.  OMSA argued that 

“vessel equipment” should be limited to the “vessel’s complement” (without defining what that 

means) and the installation of a sub-sea assembly was unlike other “vessel equipment” where 

“the materials at issue were at least utilized by the transporting vessels to perform a function – 
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connecting the various components of the OCS facility – for which the transported items were 

necessary.”   

 

The OMSA letter also relied on the 1976 Ruling which is now proposed for substantial 

modification in the 2017 Notice.  Specifically, the OMSA letter indicated that “CBP’s analysis in 

its 1976 ruling was correct” because “[t]here had to be an underlying function permitted to 

foreign vessels – in that case the laying and repairing of pipe previously laid – to which the 

transportation was necessarily adjunct.  The foreign vessel was thus allowed to transport and 

install ‘pipeline connectors’ because this was incidental to pipelaying and repair.” 

 

2. The 2009 Notice 

 

Then on July 17, 2009, CBP published the 2009 Notice proposing “to strictly interpret T.D. 78-

387 (Oct. 7, 1976)” and “to limit the definition of equipment . . . to articles necessary and 

appropriate for the navigation, operation, or maintenance of the vessel itself and the safety and 

comfort of the persons on board, as opposed to being necessary and appropriate for a vessel to 

engage in a particular activity.”  54 Customs Bulletin 28 at 55.  CBP noted with approval that 

“[t]he paying out of pipe, cable, flowlines, and umbilicals is permissible because there is no 

landing of merchandise and therefore, no engagement in coastwise trade,” citing to T.D. 78-387.  

Id. at 61.  CBP noted with disapproval that T.D. 78-387 permitted the transportation and 

installation of pipeline connectors by a foreign pipe laying vessel asserting that it was 

insufficient for such work to be accomplished “on or from that vessel” and that such 

transportation “would be contrary to the legislative intent of” the Jones Act.  Id. at 58-59.  

Nowhere in the 2009 Notice did CBP utilize the “valueless material” provision as its justification 

for reversing 30 years of consistent precedent and instead rested its argument entirely on 

undefined Jones Act “legislative intent.” 

 

On September 15, 2009, CBP withdrew the 2009 Notice.  Having received 141 comments, many 

of them negative, CBP indicated that “the proposed action should be reconsidered” and that a 

“new notice which will set forth CBP’s proposed action relating to its interpretation of T.D. 78-

387 and T.D. 49815(4) will be published in the Customs Bulletin in the near future.” 

 

3. The ANPRM 

 

In an email dated March 4, 2010, the Department of Homeland Security (DHS) explained that it 

had concluded that rulemaking was necessary with respect to the 2009 Notice: 

 

Because of the level of confusion and potential scope of impact that a change in 

law could have on important maritime industries, the Department of Homeland 

Security (DHS) has decided to initiate a rulemaking action, subject to public 

notice and comment, to allow for a full consideration of the potential economic 

impact of any change in CBP’s interpretation or application of the Jones Act and 

related laws as it pertains to the transportation by non-coastwise qualified vessels 
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in U.S. waters of certain equipment and materials for use in the maintenance, 

repair, or operation of offshore, subsea energy extraction operations.
7
 

 

In the email, the Deputy Director of the DHS Private Sector Office explained that DHS “will 

submit the rulemaking action to OMB for interagency review under Executive Order 12,866.” 

 

On April 26, 2010, consistent with DHS’s statement, CBP started a regulatory process placing a 

proposed Advance Notice of Proposed Rulemaking (ANPRM) on the DHS agenda.  75 Fed. Reg. 

21,811 (Apr. 26, 2010).  In that notice, CBP indicated that a regulatory process was appropriate 

“[b]ecause any determination on this matter made by CBP would impact a broad range of 

regulated parties, and the scope of potential economic impact of any change in existing practice 

is unknown.”  CBP further indicated the target publication date as June 2010 and that a 

Regulatory Flexibility Analysis of the ANPRM was required.  On November 15, 2010, that 

regulatory process was terminated without any reason given.  75 Fed. Reg. 79,793 (Dec. 20, 

2010).    The 2010 Regulatory process has never been re-initiated. 

 

The 2017 Notice was apparently preceded by certain selective industry meetings.  In a hearing 

before the Subcommittee on Homeland Security of the Senate Committee of Appropriations held 

on March 8, 2016, the CBP Deputy Commissioner testified that the CBP Commissioner had 

recently met with OMSA and reported “that we’re engaging our interagency partners at MIRAD 

[sic] as well as the U.S. Trade representative to see if there are some options for kind of 

reviewing prior rulings and updating some of our findings going back to 2009.”  API was not 

engaged in this effort and is unaware of any of its members participating in these discussions. 

 

III. Specific Trades Comments 

 

A. CBP lacks a legally sufficient basis for rejecting long-standing, heavily 

relied upon precedents. 

 

The 2017 Notice revokes or substantially revises 40 years of Jones Act rulings heavily relied 

upon by the oil and natural gas community and affecting many facets of offshore oil and natural 

gas production.  That reliance has been both substantial and reasonable given that the rulings 

were long-standing and consistent, and CBP withdrew the 2009 Notice thereby validating those 

rulings.  By law, CBP cannot reverse long-standing, heavily relied upon precedents without a 

legally sufficient basis.  The 2017 Notice lacks that basis as the 25 affected rulings are actually 

consistent with law
8
 and the basis advanced by CBP in the 2017 Notice is not rational.  

 

 

 

 

                                                 
7
 Email to API from Tracy Hannah, Deputy Director, Private Sector Office, DHS (received Mar. 4, 2010). 

8
 This and similar statements below in this Section III are subject to the limitation expressed supra, note 4. 
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1. Settled administrative law requires agencies to provide a reasoned 

justification for reversing prior decisions and there is increased 

scrutiny when the interpretations are long-standing. 

 

CBP’s conduct in issuing the 2017 Notice without a reasoned justification is a violation of well-

settled law. “An agency is free to change or deviate from its settled practice, but it must provide 

a reasoned explanation for doing so.”  Timken Co. v. U.S., 79 F. Supp. 3d 1350, 1356 (Ct. Int’l 

Trade 2015), citing Atchison, Topeka & Santa Fe Ry. Co. v. Wichita Bd. of Trade, 412 U.S. 800, 

808 (1973).  Similarly, the D.C. Circuit has explained that “an agency’s failure to come to grips 

with conflicting precedent constitutes an inexcusable departure from the essential requirement of 

reasoned decision making.”  Jicarilla Apache Nation v. Dep’t of the Interior, 613 F.3d 1112, 

1120 (D.C. Cir. 2010), quoted in Water Quality Insurance Syndicate v. U.S., 2016 WL 7410549 

(D.D.C. 2016).  And, although the burden for reasoned decision making for altering policy or 

practice is usually no greater than that for initially adopting such policy or practice, an agency 

must provide “a more substantial explanation or reason for a policy change than for any other 

action” when “‘its new policy rests on factual findings that contradict those which underlay its 

prior policy.’”  U.S. Sugar Corp. v. EPA, 830 F.3d 579, 626 (D.C. Cir. 2016) (quoting FCC v. 

Fox Television Stations, Inc., 556 U.S. 502, 515 (2009)). 

 

2. The oil and natural gas community has placed substantial reliance on 

over 40 years of Jones Act rulings affected by the 2017 Notice. 

 

The application of the Jones Act to offshore oil and natural gas operations is a complex matter.  

The essential elements of the Jones Act – including what is a “point in the United States,” what 

is “merchandise” and what is “unlading” – have presented numerous commercial and safety-

based issues for resolution in U.S. oil and natural gas operations. 

 

Although the oil and natural gas community appreciates CBP’s informed compliance documents 

– such as “What Every Member of the Trade Community Should Know About:  Coastwise 

Trade:  Merchandise” – they hardly scratch the surface with regard to providing usable guidance 

for historical offshore operations, much less emerging technologies.  That publication, for 

example, merely repeats the definition of “vessel equipment” adopted by CBP from Treasury 

Decision 49815(4) (1939).  In other words, these compliance documents do not, in and of 

themselves, satisfy the needs of the “trade community . . . to be clearly and completely informed 

of its legal obligations.”  2017 Notice at 2. 

 

a. The 2017 Notice Affects a Wide Array of Offshore Operations 

 

The 2017 Notice directly identifies 25 rulings going back to 1976 that would be revoked or 

substantially modified if the Notice becomes effective.  Based on our interpretation of the CBP 

Notice, the revocations and modifications potentially affect virtually every aspect of the U.S. 

offshore industry including offshore emergency response operations, offshore construction, 

drilling, well intervention, production, pipe and cable laying and pipelines.  Section III.C.2 

below provides an analysis of recently completed deepwater and future deepwater projects and 

compares actual vessel requirements to the actual capabilities of the coastwise-qualified fleet.    
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In general, installation of subsea and surface infrastructure requires purpose-built or highly 

specialized vessels capable of performing a wide range of potentially high-risk operations in six 

areas: 

 

 Flowlines and risers; 

 Umbilicals; 

 Well construction; 

 Subsea equipment; 

 Export pipelines; and 

 Surface construction. 

 

(i) Flowlines and Risers  

 

Flowlines typically consist of two main components; static flowlines and dynamic risers.  The 

static flowline is laid on the sea floor from the remote well site to a location near the host facility.  

Static flowlines are typically terminated at each end with a pipeline end termination (PLET).  

The dynamic riser portion of the flowline is laid from the sea floor, near the static flowline 

PLET, to the hang off point on the host facility.   

 

For flowline and riser installation, the following vessel requirements are recognized: 

 

 Minimum top tension – the preferred method of installation is via a lay system with high 

tension capability at the tensioners.  The tensioner(s) are the key piece of equipment that 

support the flowline or riser as it departs the installation vessel.  Inadequate tensioner 

capacity could lead to catastrophic loss of the flowline or riser and significantly endanger the 

installation vessel and its crew. 

 Abandonment and recovery winch capacity – the vessel must be fitted with a winch that is 

capable of lowering and lifting the flooded flowline to and from the seafloor. 

 Pipe carrying capacity – the vessel must have capacity to carry large quantities of rigid or 

flexible pipe on a reel or carousel.  A carousel or large capacity reel(s) is preferred to avoid 

multiple transits to and from the spool base to load additional pipe thereby reducing the 

safety risks associated with unnecessary transits and loading operations. Reels are not 

typically transferred between vessels offshore due to crane capacity limitations and to avoid 

unnecessary risk. 

 Crane capacity – the onboard crane must be capable of lifting and lowering pipeline 

attachments such as PLETs and in-line sleds which provide intermediate attachment points 

for future field expansions. 

 Dynamic positioning (DP) capability – vessels are typically required to be DP class 2 or 3 

depending on operator requirements. 

 

(ii) Umbilicals 

 

Umbilicals typically contain a combination of power cables, communication cables, hydraulic 

fluid transmission tubes, chemical transmission tubes and in some cases gas transmission tubes.  
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Some projects require dedicated umbilicals for the transmission of water or gas to the remote 

well site.  Umbilicals are typically loaded onto a reel or carousel at a shore based facility and 

transported offshore to the installation vessel.   

 

For umbilical installation, the following vessel requirements are recognized: 

 

 Minimum top tension – the best suited method of installation is via a vertical lay system 

with high tension capability at the tensioners. 

 Tensioner length – because of their internal structure, umbilicals are sensitive to the 

maximum external pressure applied by tensioners.  If the tensioner is too short, the 

maximum tension capacity may be reduced to avoid damaging the umbilical. 

 Umbilical carrying capacity – the vessel must have capacity to carry large quantities of 

umbilical on a reel or carousel.  Generally, umbilicals are laid in a single continuous 

length to avoid unnecessary subsea terminations.  Subsea terminations are avoided 

whenever possible because of the potential for failure due to water ingress or a leak. 

 Crane capacity – the onboard crane must be capable of lifting and lowering umbilical 

termination assemblies. 

 Dynamic positioning capability – vessels are typically required to be DP class 2 or 3 

depending on operator requirements. 

 

(iii) Well Construction 

 

Well construction for deepwater operations consists of the drilling and completion phases 

required to safely install protective casing and completion equipment to allow production of 

hydrocarbons from subsea reservoirs.  Deepwater well construction requires a range of hardware 

including casing, wellheads, well control equipment, and drilling/completion assemblies.   

For drilling and completion operations, vessel requirements are specific to the well design and 

objectives, but general requirements are specified below: 

 

 Rig Specifications – the drilling vessel must be rated for the water depth and equipped 

with the required systems to achieve the vessel mission of constructing production wells 

for tie in to subsea infrastructure.  These systems consist of, but are not limited to, well 

control, pipe handling, heave compensation, solids control, and drilling/hoisting 

equipment. 

 Equipment storage capacity – vessels must be capable of safely storing the required 

drilling equipment, bulk materials, and drilling fluid while maintaining adequate stability.  

In addition, the vessel must have adequate deck space for the specified equipment. 

 Dynamic positioning capability – vessels are typically required to be DP class 2 or 3 

depending on operator requirements. 

 Safe-lift zones for subsea equipment installation – Subsea equipment is often installed 

in the vicinity of existing subsea infrastructure and active wells.  To reduce the risk of 

environmental exposure, the common industry practice is to deploy subsea equipment 

(conductor, surface casing, blowout preventer (BOP), production tree, etc.) at a safe-lift 

zone through the water column until the equipment is near seabed.  Typically, the safe-lift 

zone is set up at a distance that is at least 10% of the water depth away from any existing 
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subsea asset and production.  During the deployment of the subsea equipment, the 

drilling vessel requires the ability to conduct some incidental movement in order to safely 

install the equipment at the designated location on the seabed.  Such incidental movement 

is part of nearly all subsea equipment installation operations prior to running the riser and 

latching the BOP. 

 

(iv) Subsea Equipment 

 

Subsea equipment includes a range of hardware including trees, manifolds, jumpers, pumps, and 

separators.  Equipment that is installed at the sea floor requires vessels that have adequate crane 

capacity for the installation depth. 

 

For subsea installation, the following vessel requirements are recognized: 

 

 Crane capacity – the onboard crane must be capable of lifting and lowering the specified 

equipment at the specified water depth at the specified crane radius.  Crane capacity for 

vessels is typically rated at the main deck of the vessel.  The capacity at the installation 

water depth must be verified for each piece of equipment installed. 

 Crane hook height – the onboard crane must have adequate hook height to 

accommodate the overall height of the subsea equipment and any related rigging. 

 Cargo carrying capacity – vessels must be capable of safely carrying the specified 

cargo on an ocean going route while maintaining adequate intact stability.  In addition, 

the vessel must have adequate deck space for the specified equipment. 

 Dynamic positioning capability – vessels are typically required to be DP class 2 or 3 

depending on operator requirements. 

 Safe-lift zones for subsea equipment installation – Subsea equipment is often installed 

in the vicinity of existing subsea infrastructure and active wells.  To reduce the risk of 

environmental exposure, the common industry practice is to deploy subsea equipment at 

a safe-lift zone through the water column until the equipment is near seabed.  Typically, 

the safe-lift zone is set up at a distance that is at least 10% of the water depth away from 

any existing subsea asset and production.  During the deployment of the subsea 

equipment, the installation vessel requires the ability to conduct some incidental 

movement in order to safely install the equipment at the designated location on the 

seabed.  Such incidental movement is part of nearly all subsea equipment installation 

operations. 

(v) Export Pipelines 

 

Export pipelines transport oil and natural gas from offshore platforms to onshore facilities for 

further processing or storage unlike infield flowlines which connect subsea well sites to 

platforms.  Because deep water infield flowlines typically have small diameters (≤ 12 inches), 

they may be installed by any of the three pipelay methods (S-lay, J-lay and Reel-lay).  However, 

deep water export pipelines can be much larger in size (≥ 16 inches).  Due to the combination of 

pipe size and water depth, their installation requires very specialized S-lay vessels.   
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The installation of large size deep water export pipelines requires vessels with:   

 high tension capability (500 tons +) at the tensioners;  

 high capacity abandonment and recovery winches;  

 cranes to lift required pipeline attachments, such as PLETs (pipeline end termination) and 

inline slats; and  

 class 2 or 3 dynamic positioning capability. 

 

(vi) Surface Construction 

 

Topside installation or surface construction may occur with the use of one of two methods, as 

described below: 

1. The topsides and hull are integrated onshore and then wet-towed offshore and 

moored to the sea floor. This is often the case for semisubmersibles, tension leg platforms 

(TLP) and similar floating systems. 

2. The topside modules are transported offshore, lifted, and installed to the hull or 

supporting structure onsite. This is often the case for spars and fixed platforms. 

 

Topside installation activities are as follows: 

 

Topside module installation and removal 

After initial platform commissioning, production improvement activities may necessitate 

the removal and/or installation of facility modules (e.g., water injection, gas lifting, drill 

rig) on the operating platform.  Although the lifting loads for these modules are typically 

lower than for the initial topsides lift(s), the required crane hook heights is ≥ 200 feet.   

 

Steel catenary riser pickup and hang-off 

To reduce simultaneous operations, it is a common safety practice to preinstall pipelines 

and flowlines with steel catenary risers (SCR) and wet park them on the seabed prior to 

host platform arrival.  After the installation of the host platform, the pre-laid SCRs on the 

seabed are retrieved and hung off the platform by the installation vessel.  For deep-water, 

heavy-wall risers, this operation typically requires an installation vessel with a lifting 

capability greater than 400 tons.  In some situations, the required lifting capability can be 

as high as 1,000 tons. 

 

Platform anchor pile installation 

All deep water platforms are moored to the sea floor by mooring lines or tendons 

anchored to either hydraulically driven piles or suction piles. Suction pile installation 

requires vessels with lifting capability up to 400 tons to pick up piles at the surface and 

lower them through the water column to the seabed.  The installation of hydraulically 

driven piles requires offshore construction vessels that can support the operation of the 

special hydraulic hammer system on the sea floor.    

 

Mooring line and tendon installation 

Mooring lines are used to anchor spars, semisubmersibles, and other similar floating 

systems.  Mooring lines with chain segments, as used for some larger semisubmersibles 
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in deeper water, require large mooring deployment winches and cranes to handle long 

links of chain.   

 

TLP tendons lengths typically range from 200 to 300 feet. Tendon installation requires 

crane heights over 300 feet to lift tendons from supply barges and upend them for 

assembly.  

 

Station keeping 

Deepwater heavy lifts require installations vessels to be DP class 2 or 3 for station 

keeping. Lifting vessels dependent on mooring systems for station keeping are not 

suitable for deep water projects. 

 

b. Although CBP made a similar proposal to alter rulings in the 

2009 Notice, it’s almost eight-year failure to follow-up on that 

proposal induced renewed reasonable reliance interest. 

 

The 2009 Notice would have revoked or substantially modified most of the same rulings that 

would be affected by the 2017 Notice.  Numerous negative substantive comments were received 

in response to the 2009 Notice setting forth a number of serious procedural and substantive 

defects in that Notice.  The 2009 Notice was withdrawn “[b]ased on several substantive 

comments CBP received, both supporting and opposing the proposed action, and CBP’s further 

research on the issue . . . .”  Subsequently, a rulemaking project was commenced and abandoned.  

The only action actually taken in 2009 was the revocation of the single ruling regarding the 

installation of a subsea assembly.   

 

CBP effectively affirmed the validity of all other “vessel equipment” related rulings that would 

have been revoked or modified by expressly restricting its revocation to a single ruling, by first 

proposing a radical departure from numerous precedents in the 2009 Notice and then abandoning 

that effort, and then by proposing a rulemaking project on the same subject and then abandoning 

that as well.  It was and is reasonable to conclude that the 2009 proposed revocations, whether 

advanced by rulemaking or other process, were simply too burdensome and complex to 

undertake.  It was likewise reasonable for oil and natural gas operators to rely on that clear 

conclusion remaining the case.  CBP has not even acknowledged the 2009 Notice, much less 

given explanation as to why the 2009 Notice required rulemaking but the 2017 Notice does not. 

 

The case for reasonable reliance is especially acute with respect to the 1976 Ruling which the 

2017 Notice proposed for substantial modification.  In the 2009 Notice, the 1976 Ruling was 

proposed as the basis for all future action and was left undisturbed.  Nothing in the public record 

until January 18, 2017, gave anyone any notice that the 1976 Ruling would be substantially 

modified, and therefore there is no reasonable basis for denying the affected industry the right to 

have relied on CBP’s interpretation and application of that ruling in making long-term 

operational and commercial decisions.  Likewise and obviously, there is no supporting policy 

analysis, cost benefit assessment, economic impact study, or consideration of alternatives behind 

the current effort.  It is not only overreaching, it is essentially without warning. 
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c. The offshore oil and natural gas community is entitled to rely 

on individual rulings. 

 

The necessary reliance by everyone in the U.S. offshore oil and natural gas community on 

individually issued rulings is undeniable.  While CBP’s regulations are careful to caution persons 

other than the requestor not to overly rely on individual rulings, the rulings remain critical 

precedents.  See 19 C.F.R. § 177.9(c).
9
  Indeed, there would be no reason for CBP to revoke and 

modify a 40-year-old ruling letter and make the revocation generally applicable to every other 

inconsistent ruling if it did not intend its own personnel and others in industry to rely upon its 

ruling letters. 

 

As indicated by the D.C. Circuit in 1989 after noting the regulatory caution to non-requestors, 

“[s]uch letters, however, can have precedential value for other parties or other activities.”  

Shipbuilders Council of America v. U.S., 868 F.2d 452, 454 (D.C. Cir. 1989).  The court also 

cited in support that CBP’s own regulation provides that “the principle of the ruling” “may be 

cited as authority in the disposition of transactions involving the same circumstances.”  19 C.F.R. 

§ 177.9(a).   

 

In actual practice, individual rulings are the only available body of guidance for the offshore 

industry.  These rulings cite other rulings and establish precedents.  These rulings, after a certain 

point in time, are also easily accessible to the public under the CROSS system, which also 

updates for withdrawn or modified rulings.  Moreover, each ruling “represents the official 

position of the Customs Service” and “is binding on all Customs Service personnel . . . until 

modified or revoked.”  Id.
10

  This further supports the concept that third-party reliance is 

reasonable. 

 

The affected industry – including ocean carriers – is guided by these rulings and acts 

accordingly.  CBP is well aware that this is the case.  Its Rulings Program’s informed compliance 

publication acknowledges that other parties may rely on ruling letters and simply cautions that no 

reliance should be placed before checking whether the ruling has been modified or revoked.  

“U.S. Customs & Border Protection Rulings Program” at 22 (Dec. 2009).  Basic notions of 

fairness and equal protection dictate that the law not be applied inconsistently to two parties 

carrying out identical operations. 

 

Reasonable third party reliance is also consistent with Section 625 of the Tariff Act of 1930, as 

amended, which CBP relies on as the authority for the 2017 Notice.
11

  That section indicates that 

                                                 
9
 The “Reliance on ruling letters by others” section of the regulation is written in terms of ensuring that persons 

other than the requestor should be cautious about reliance, not that there can be no such reliance (“no other person 

should rely”). 
10

 “These rulings, though addressed to individuals and not developed through adversarial or any form of rulemaking 

proceedings, are binding on the agency . . . .”  American Maritime Ass’n v. Blumenthal, 590 F.2d 1156, 1163, n.38 

(D.C. Cir. 1978). 
11

 The case of Heartland By-Products v. U.S., 264 F.3d 1126 (Fed. Cir. 2001), is not to the contrary.  There a single 

dutiability ruling relied upon by the actual recipient of the ruling was modified via the Section 625 process, which is 

wholly unlike the present situation where numerous identified and unidentified rulings are slated for modification 

affecting an entire industry which has relied upon them. 



U.S. Customs and Border Protection  April 18, 2017  NOT FOR DISTRIBUTION 

Page 21   

 

 

rulings or decisions are important industry guideposts.  See 19 U.S.C. § 1625.  For example, 

Section 625 requires publication in the Customs Bulletin whenever any single ruling is modified 

or revoked that has been in effect for at least 60 days.  Id. at § 1625(c).  That alone signals the 

expectation that the affected industry will have relied on the prior ruling and should be fairly 

appraised of any change.  The required comment period permitting “interested parties” to submit 

comments clinches the observation that individual rulings are meant to be relied upon by a 

broader audience.  Id. 

 

Finally, it is unreasonable to expect that each and every offshore operation involving a foreign-

flag vessel should be preceded by an individual ruling request, as this would significantly impact 

commercial planning.  

 

3. The rulings proposed for modification are consistent with the law. 

 

The rulings CBP has proposed to revoke or substantially modify in the 2017 Notice are 

consistent with existing law – both with the Jones Act statute and with CBP’s 1939 definition of 

“vessel equipment” as not being “merchandise” under the law.  Therefore, there is no reasoned 

basis for altering those rulings. 

 

a. The rulings proposed for modification are consistent with the 

statute. 

 

The Jones Act proscribes the “transportation of merchandise by water.”  Items carried by a vessel 

that are “transported” as “merchandise” are encompassed.  Items carried by a vessel that are not 

“transported” as “merchandise” are not subject to the Jones Act.  Neither of the words are 

defined in the Jones Act (or in the CBP’s implementing regulations at 19 C.F.R. § 4.80b) except 

for the inclusion of government-owned “merchandise” and “valueless material” as 

“merchandise” (discussed further below).  Case law indicates two things about the words 

“merchandise.” 

 

The first is that “merchandise” is a term associated with commerce – i.e., goods bought and sold 

by a merchant.  For example, the U.S. Court of Appeals for the Ninth Circuit determined in 1927 

that the meaning of “merchandise” “is often restricted to what may be regarded as merchandise 

in a commercial sense.”  U.S. v. Mattio, 17 F.2d 879, 880 (9th Cir. 1927).   In that case, the court 

distinguished “merchandise” from personal property.  See also Imperial Packaging Corp. v. U.S., 

535 F. Supp. 688, 689-90 (Ct. Int’l Trade 1981) (holding, at the request of CBP, that “at the point 

of sale the purchased product . . . is not ‘merchandise’ within the meaning of the statute, but is a 

personal effect”).     

 

The second, and related point, is that “merchandise” is defined by reference to how it is used.  

For example, in the largest Jones Act penalty case ever – Furie Operating Alaska, LLC v. U.S. 

Dep’t of Homeland Security settled on March 24, 2017 – the U.S. District Court for Alaska 

determined a “vessel” was not “merchandise,” even though separately defined in the Tariff Act 

of 1930, on the basis of how it was used.  Case No. 3:12-cv-00158-JWS (D. Alaska).   In the 
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words of the U.S. Government in one of its briefs, whether something is “merchandise” or not 

depends “on how the item is being used.”  Def. Opp. To Pl. M. to Dismiss at 18 (Dec. 6, 2013).   

 

Focusing on the commercial aspects of the goods being transported and how they would be used 

is exactly what CBP was doing when it issued 25 consistent rulings from 1975 to 2009.  Those 

rulings focused on whether the items transported would be in furtherance of the vessel’s mission, 

i.e., how the items would be used.  Those items would not be employed as articles of commerce.  

Rather, the items would be employed as items to be installed by vessels in accordance with each 

vessel’s function. 

 

Because the CBP rulings to be revoked and modified by the 2017 Notice are consistent with the 

Jones Act, they should be retained and the 2017 Notice withdrawn. 

  

b. The rulings proposed for modification are consistent with the 

1939 definition of “vessel equipment.” 

 

CBP indicates in the 2017 Notice its current belief that it has strayed from the original 1939 

definition of “vessel equipment.”  2017 Notice at 5.  CBP does not address whether the 1939 

definition should even have any application to the Jones Act.  Specifically, CBP posits that 

phrases found in the affected rulings referring to the “mission of the vessel” and similar 

formulations expanded the “original meaning” of “vessel equipment” and used it out of context.  

Id.  Even in the context of the 1939 definition being assumed to be guiding, CBP’s failure to 

provide a legally sufficient justification stems from its misreading of its own 1939 definition. 

 

That definition provided that – 

 

The term ‘equipment’, as used in section 309, as amended, includes portable 

articles necessary and appropriate for the navigation, operation or maintenance of 

the vessel and for the comfort and safety of the persons on board.  It does not 

comprehend consumable supplies either for the vessel and its appurtenances or for 

the passengers and the crew.  The following articles, for example, have been held 

to constitute equipment:  rope, sail, table linens, bedding, china, table silverware, 

cutlery, bolts and nuts. 

 

T.D. 49815(4) (Mar. 13, 1939).  Section 309 refers to a section of the Tariff Act of 1930 now 

codified at 19 U.S.C. § 1309.  At no point in time has the definition of “merchandise” been 

enacted into the Jones Act by the U.S. Congress. 

 

The critical portion of the definition is the phrase “navigation, operation or maintenance.”  

Articles are vessel equipment if they are “necessary and appropriate” for either “navigation,” 

“operation” or “maintenance.”  The phrase does not provide that the articles must be necessary 

for navigation, operation and maintenance, and so each word must be accorded separate 

meaning.  That is rightfully so as navigation charts are surely necessary and appropriate for 

navigation, but not for maintenance, just as paint is appropriate for maintenance, but not 
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navigation, and just as an air hose is necessary and appropriate for the operation of a dive support 

vessel, but not necessary for the operation of a crew boat. 

 

In the rulings at issue, CBP has consistently espoused the view that articles necessary for the 

“operation” of a vessel were “vessel equipment” without regard to whether they were necessary 

to the “navigation” or “maintenance” of the vessel.  E.g., Customs Ruling HQ 115938 (Apr. 1, 

2003).  Hence, an ROV should be considered essential to the mission (and operation) of a subsea 

construction vessel and therefore “vessel equipment,” even though it is not necessary to either 

the “navigation” or “maintenance” of the vessel. 

 

CBP’s proposed re-interpretation would take the drastic step of reading “operation” out of the 

1939 definition.  Although not clearly stated, CBP apparently is proposing that articles must be 

necessary to the safety of the vessel without regard to its mission.  If that were the case, then 

cargo handling gear (other than stevedoring gear subject to a separate exception) would not be 

vessel equipment as such articles would be necessary to the function or operation of the vessel 

but not its ability to safely traverse navigable waters.  Yet, there would be no reasonable 

disagreement that cargo handling gear is “vessel equipment.” 

 

“Operation” is plainly a separate basis for concluding that an article is “vessel equipment,” and it 

plainly means “performance of a practical work or of something involving the practical 

application of principles or processes.”  Merriam Webster On-Line Dictionary (www.merriam-

webster.com).  Therefore, CBP cannot claim to revert to the original definition without utilizing 

the whole of the original definition which includes articles needed for a vessel’s operation and 

those articles include items necessary for a vessel’s function. 

 

CBP’s proposed re-interpretation also goes too far in another way.  The strong implication is that 

items might be “vessel equipment” only if they stay on board the vessel.  If that were the case, of 

course, then there could be no possibility of Jones Act application since there would be no lading 

and unlading at U.S. points.  The 1939 definition should not be interpreted to make the “vessel 

equipment” concept a nullity. 

 

This also points to the self-defeating character of not according “operation” in the definition its 

due.  Once articles are limited to those only necessary for the vessel to traverse water or for the 

maintenance of the vessel, then the reason for the “vessel equipment” concept disappears since 

these articles will rarely, if ever, be removed from the vessel.   

 

There remains, however, as there was in 1939, 1976 and 2017, a category of articles carried by 

vessels to be used in their operations that have been categorized by CBP as “vessel equipment” 

and should continue to be so categorized.  CBP did not get it wrong in 1939 or 1976 or at any of 

the other 24 decision points when it issued those rulings.  As to the February 20, 2009 sub-sea 

assembly ruling, CBP promptly revoked it and as such it forms no part of CBP’s long-standing 

interpretive guidance and that long-standing guidance needs no further correction now.  Rather, 

CBP is now incorrectly taking an overly narrow interpretation which is not, in fact, mandated or 

even intended by the statute.   
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4. CBP cannot rationally justify its reversal of over 40 years of 

precedent based on changes that occurred in 1978 and 1988 or via an 

un-amended Jones Act. 

 

In the 2017 Notice, CBP fails to provide a complete, articulated justification for reversing 25 

substantive and inter-related rulings issued over 40 years and heavily relied upon by the affected 

industry.  What CBP offers is vague, disconnected and incomplete. 

 

With respect to its proposed substantial modification of HQ 101925, CBP indicates that it is 

changing the ruling “to make it more consistent with federal statutes that were amended after HQ 

101925” – which means after 1976.  2017 Notice at 2.  CBP also states that “[m]any of the 

holdings in HQ 101925 are no longer applicable due to amendments made to 46 U.S.C. § 55102 . 

. . , the Outer Continental Shelf Lands Act, and 19 C.F.R. § 4.80b(a), resulting in less 

consistency with 46 U.S.C. § 55102.”  Id. at 3.
12

   

 

CBP does not make a serious attempt to answer the obvious question its statements pose:  What 

has changed in OCSLA, CBP’s regulations, or the Jones Act since 1976 which requires reversing 

25 rulings issued over 40 years?   

 

Nothing in the 1978 amendments to OCSLA could possibly justify restricting the operations of 

foreign-flag vessels in the manner proposed in the 2017 Notice.  The 1978 amendments, in 

pertinent part, struck the words “fixed structures” from Section 4(a) of OCSLA (the 

jurisdictional section) and replaced those words with the “permanently or temporarily attached to 

the seabed” language.  There is nothing in that amendment which derogates from CBP’s views in 

HQ 101925 regarding incidental transportation, de minimis materials or unforeseen repairs.  

There is simply no connection between the two.  Indeed, Congress indicated that the Section 4(a) 

change was not meant to change law:  “The intent of the managers in amending Section 4(a) of 

the 1953 OCS Act is technical and perfecting and is meant to restate and clarify and not change 

existing law.”  H. Conf. Rep. 95-1474 at 80, 1978 U.S.C.C.A.N. 1674, 1679. 

 

Using a subsequent change to the Jones Act as a justification for the 2017 Notice is even weaker.  

The Jones Act change CBP relies upon in part is the 1988 statutory addition of “valueless 

material.”  The other Jones Act justification is that the Jones Act does not contain the words 

“‘necessary for the accomplishment of the mission of the vessel,’ ‘incidental to the vessel’s 

operations,’ or ‘expended’ during the course of repair.”  2017 Notice at 14-17. 

 

CBP appears to suggest that if “valueless material” can be “merchandise,” then everything must 

be “merchandise.”  2017 Notice at 17-18.  This is belied by the words of the statute – which 

provide that “the term ‘merchandise’ includes . . . valueless material.”  46 U.S.C. § 55102(a) 

(emphasis added).  The statute does not define “merchandise” as “valueless material” or even 

provide a definition at all – rather, it draws in to what might otherwise be “merchandise” 

“valueless material” to ensure that “valueless material” is not excluded on the basis that it is 

                                                 
12

 Notably, the CBP Jones Act regulations were last amended in 2012 with no mention of the need to alter 

interpretations based on legislation enacted after 1976 and without any attempt to amend the regulations to define 

“merchandise,” “transportation” or “points in the United States.” 
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valueless.  The statute includes “valueless material” as material that may be merchandise, but the 

statute does not take the further step to define “merchandise” as “valueless material.” In other 

words, it does not follow that all material with value is “merchandise” if “valueless material” can 

be “merchandise.” 

 

We know this to be true because the 1988 statutory addition of “valueless material” was 

expressly added to solve a very narrow problem, i.e., the problem Congress perceived in the 106 

Miles Transport case.  In that case, the court determined that the basis for sewage sludge not 

being “merchandise” was that it was “valueless material.”  Expressly moving to change that 

result, Congress included the court’s term – “valueless material” – in the statute.  

 

Also, had Congress sought to equate “merchandise” with “valueless material” in an all-

encompassing way, then it would have amended the Jones Act differently in 1988 when it added 

“valueless material.”  In the same 1988 legislation, Congress also amended the Jones Act to 

provide that “dredged material,” separately from “valueless material,” was also to be included as 

“merchandise.”  Pub. L. No. 100-329 (1988).  “Valueless material” cannot be all inclusive and 

meant to include anything and everything even if valueless if it is used alongside the separately 

defined term “dredged material.” 

 

In any event, tools, risers, pipeline connectors, pipe, etc., are obviously not “valueless material.”  

So, the inclusion of “valueless material” as “merchandise” is not dispositive or particularly 

relevant as to whether those and similar items are “merchandise” or “vessel equipment.” 

 

As to the words of the Jones Act otherwise, they have not changed in any relevant respect since 

1976.  The Jones Act then did not directly provide for “vessel equipment,” “sea stores” or any 

number of other things CBP has adopted in its authority to interpret the statute.  Just as the 

absence of those words in the Jones Act did not prevent CBP from adopting the “vessel 

equipment” interpretation in the first place, the same absence of those words in the statute cannot 

provide the justification for reversing 40 years of precedent.  CBP’s attempt to simply do an 

about-face on 25 precedents stretching over 40 years “constitutes ‘an inexcusable departure from 

the essential requirement of reasoned decision making.’”  Jicarilla Apache Nation, 613 F.3d at 

1120 (quoting Ramaprakash v. FAA, 346 F.3d 1121, 1125 (D.C. Cir. 2003)). 

 

The weakness of CBP’s rationale is also evident in the timing of the rulings and the statutes.  

CBP has had 39 years and 29 years, respectively, to react to the 1978 amendments to OCSLA 

and the 1988 “valueless material” amendment.  CBP would have to offer an explanation why it 

ignored these statutes in terms of its “vessel equipment” rulings for decades (and the Trades 

believe, correctly so) and then recently determined that all those rulings are not consistent with 

those statutes.  CBP statement that the “changes in the law . . . occurred after the issuance of [the 

1976 Ruling],” as if those changes occurred only recently and can explain its proposed radical 

departure, rings completely hollow.  See 2017 Notice at 15.  CBP must provide “a more 

substantial explanation or reason for a policy change than for any other action” when “‘its new 

policy rests on factual findings that contradict those which underlay its prior policy.’”  U.S. 

Sugar Corp., 830 F.3d at 626 (quoting Fox Television, 556 U.S. at 515). 
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5. The Jones Act does not apply outside U.S. territorial waters. 

 

CBP’s proposed radical departure from 40 years of consistent rulings in the 2017 Notice makes 

appropriate consideration of whether the Jones Act was ever properly applied to man-made 

devices outside U.S. territorial waters. 

 

The Jones Act itself applies to transportation “between points in the United States.”  The issue 

presented for places outside U.S. territorial waters is whether any of those places is a “point in 

the United States.”  Based on the words of the Jones Act as codified and the statutory definition 

of the “United States” alone, the Jones Act would not apply outside U.S. territorial waters.   

 

The Jones Act itself, as codified, provides that “the coastwise laws apply to the United States, 

including the island territories and possessions of the United States,” with certain enumerated 

exceptions not applicable to the U.S. Gulf of Mexico.  46 U.S.C. § 55101(a).  And, the general 

definitions for Title 46 of the U.S. Code – where the Jones Act resides – similarly focuses on 

physical territory:  “In this title, the term ‘United States’, when used in a geographic sense, 

means the States of the United States, the District of Columbia, Guam, Puerto Rico, the Virgin 

Islands, American Samoa, the Northern Mariana Islands, and any other territory or possession of 

the United States.”  46 U.S.C. § 114. 

 

There is nothing written into the Jones Act demonstrating an affirmative intention to extend its 

application beyond the United States.
13

  The question of Jones Act application on the OCS then 

turns to the Outer Continental Shelf Lands Act as amended.  Specifically, Section 4(a) of 

OCSLA, as amended, provides that: 

 

The Constitution and laws and civil and political jurisdiction of the United States 

are extended to the subsoil and seabed of the outer Continental Shelf and to all 

artificial islands, and all installations and other devices permanently or 

temporarily attached to the seabed, which may be erected thereon for the purpose 

of exploring for, developing, or producing resources therefrom, or any such 

installation or other device (other than a ship or vessel) for the purpose of 

transporting such resources, to the same extent as if the outer Continental Shelf 

were an area of exclusive Federal jurisdiction located within a State . . . 

 

43 U.S.C. § 1333(a)(1). 

 

Notably, OCSLA does not connect the dots.  The Jones Act and Title 46 of the U.S. Code require 

that a point in the United States be located within U.S. physical territory.  OCSLA extends 

federal law to the U.S. OCS, but does not make any place on the U.S. OCS part of U.S. physical 

                                                 
13

 It is a “longstanding principle of American law ‘that legislation of Congress, unless a contrary intent appears, is 

meant to apply only within the territorial jurisdiction of the United States.’”  Morrison v. National Australia Bank 

Ltd., 561 U.S. 247, 255 (2010) (quoting EEOC v. Arabian American Oil Co., 499 U.S. 244, 248 (1991)).  That 

presumption prohibits extraterritorial application of U.S. statutory law “unless there is the affirmative intention of 

the Congress clearly expressed to give a statute extraterritorial effect.” Id. (quotation marks omitted).   In short, 

“[w]hen a statute gives no clear indication of an extraterritorial application, it has none.” Id. 
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territory.  Therefore, OCSLA does not alter the plain language in the Jones Act and the physical 

limitation definition in Title 46 of the U.S. Code. 

 

That questions surround this issue is confirmed by the 1978 OCSLA legislative history.  In that 

history, the House of Representatives committee report noted that CBP had determined that 

“artificial islands and structures . . . are points in the United States and within the coastwise laws 

of the United States, even though located outside territorial waters” but that such “determination 

is under review and the committee, by this subsection, does not in any way negate or supersede 

existing law.”  H.R. Rep. No. 95-590 at 129.  This legislative history underscores that there was 

no clear Congressional intent to extend the reach of the Jones Act outside the United States.  

Accordingly, CBP’s conduct in applying the Jones Act beyond the territorial waters of the 

United States violates the presumption against extraterritorial application.
14

  

 

For the foregoing reasons, CBP should re-consider, should it proceed with the 2017 Notice, 

whether the Jones Act applies at all to the transportation of merchandise between U.S. territory 

and any place on the U.S. OCS. 

 

B. The 2017 Notice will have a detrimental impact on safety, disrupt and 

disadvantage U.S. offshore oil and natural gas production and inhibit 

investment and activity by creating uncertainty. 

 

  1. The new proposed interpretation will exacerbate existing safety issues. 
 

Given CBP’s reliance solely upon OCSLA to expand the Jones Act to OCS facilities, CBP 

cannot ignore the safety mandates of OCSLA.  As described above under Section III.A.2.a, “The 

2017 Notice Affects a Wide Array of Offshore Operations,” the 2017 Notice has the potential to 

increase dramatically the number and magnitude of ship-to-ship operations offshore, particularly 

lifting operations.  Many of those ship-to-ship operations would have to occur over the subsea 

infrastructure increasing safety and environmental risks.  Further, there is likely to be an increase 

in vessel traffic in areas where simultaneous operations (SIMOPs) are on-going.  This raises 

substantial safety concerns, including lack of coordination with federal safety mandates, and will 

impede offshore operations. 

 

The increased ship-to-ship operations would be required in many situations where the only 

installation vessel capable of performing a proposed operation is a foreign-flag vessel.  Where 

CBP insists that incidental vessel movements are encompassed by the Jones Act, certain projects 

will be made impossible through confluence of the Jones Act requirement and the lack of Jones 

Act vessels that can physically perform the necessary functions.  Even where the Jones Act as 

interpreted by CBP does not make the use of appropriate vessels impossible, the 2017 Notice 

will make projects impractical and much more costly since the foreign-flag vessel will have to be 

supplied via a coastwise-qualified vessel for anything and everything the foreign vessel might 

otherwise normally pick up in the U.S. and utilize to perform its mission (unless the Jones Act 

did not otherwise apply).  For example, a vessel ideally suited and designed for repairing pipe 

                                                 
14

 See Morrison v. National Australia Bank Ltd., 561 U.S. at 255. 
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might have to be supplied with pipe, pipe connectors and other items via the coastwise vessel.  

This will layer needless operational burdens of additional ship-to-ship lifting processes offshore.  

Such open sea transfers create a heightened risk of incidents involving the vessels and their 

crews.    

 

Similar operational safety issues have already been acknowledged by other U.S. Government 

agencies.  In its 2009 comments, API attached April 22, 2009 letters from the U.S. Department 

of the Interior to industry associations indicating that the Minerals and Management Service and 

the U.S. Coast Guard continue “to have significant concerns about the safety of Outer 

Continental Shelf (OCS) lifting operations.”  More recently, the Director of the Bureau of Safety 

and Environmental Enforcement told an industry group on July 15, 2015, that “review of our 

incident data within BSEE underscores that the problem of lifting incidents has not yet been 

solved.  Hard numbers show that lifting is not as safe as it should be.” 

 

The Trades urge CBP to take into serious consideration the potentially significant safety effects 

of the 2017 Notice.  The present situation is similar to the safety issues from current uncertainty 

around the use of heavy lift cranes where multiple lifts are necessitated by the lack of appropriate 

Jones Act vessels combined with CBP’s unfortunate determination that incidental vessel 

movements in connection with lifting operations constitute a portion of Jones Act 

“transportation” of “merchandise.”  For the record, the Trades do not agree that installation 

movements constitute “transportation” within the context of the Jones Act. As CBP is aware, 

BSEE and the U.S. Coast Guard (USCG) wrote to CBP on September 1, 2015, to request that 

safety considerations be taken into account.  Under OCSLA, CBP should be coordinating with 

BSEE and USCG to ensure safe and efficient operations on the OCS.
15

 

 

We also note that requiring the use of vessels with lesser capabilities than would otherwise be 

available in the open market is not consistent with the safety culture mandated by OCSLA.  That 

law mandates the use of the “safest technologies” that are “economically feasible, wherever 

failure of equipment would have a significant effect on safety . . . .”  43 U.S.C. §§ 1332(6) & 

1347(b).  Vessels with lesser capabilities than those otherwise available because of an overly 

broad definition of “merchandise” could be viewed as not employing the “safest technologies.”  

Serious consequences to the entire offshore program could easily ensue if the new interpretations 

force operators to perform in a manner which prompts USCG, BSEE, the Bureau of Ocean 

Energy Management, or another regulator to find a violation of this requirement, potentially 

leading to operational shutdowns. 

 

2. The 2017 Notice will negatively affect emergency response 

capabilities. 

 

Importantly, as the technological challenges have steadily risen in the Gulf of Mexico for oil and 

natural gas operators, the industry has prudently spent billions developing and sustaining 

                                                 
15

 See 43 U.S.C. § 1347(b) and (f); see also H.R. Rep. 95-590 at 127 (“. . . in administering not only the [OCSLA] 

but also any other act applicable, directly or indirectly, to activities on the [OCS], responsible Federal officials 

must insure that activities on the shelf are undertaken in an orderly fashion, so as to safeguard the environment, 

maintain competition, and take into account the impacts on affected States and local areas.” (emphasis added)). 
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sizeable emergency not-for-profit response organizations with leading-edge technological subsea 

equipment, surface vessels and capabilities wholly designed to keep industry workers, the public 

and the environment safe.   These entities include, but are not limited to Marine Well 

Containment Company LLC (MWCC) (a consortium of 10 Gulf of Mexico deep-water 

operators) and HWCG LLC (a consortium of 15 Gulf of Mexico deep-water operators) who have 

separately developed, and maintain at great cost, world-class response equipment, and trained 

personnel with highly regulated capabilities to quickly and comprehensively respond to a subsea 

release.  Both MWCC and HWCG are regulated by, work closely with, and are highly regarded 

by state and federal regulatory authorities.   

 

Protecting life, property and the environment is of critical importance in conducting a safe, 

effective and rapid response to a subsea well control scenario.  CBP’s proposed restrictive 

definition of “vessel equipment” will have an adverse impact on emergency response vessels’ 

ability to mobilize and transport critical items and material to the site of a pollution event in a 

timely and efficient manner.   If CBP no longer views vessel equipment as items and material 

essential to the function and/or mission of the vessel as set forth in the ruling letters at issue, 

supplies and equipment such as pressure control devices, drilling fluids, inhibitors and dispersant 

could no longer be transported on foreign-flag response vessels, which would adversely affect 

critical response time.  The 2017 Notice would result in increased vessel traffic during a 

potentially dangerous and dynamic situation, which would put crews and vessels at risk.  The 

2017 Notice will adversely impact the ability of such emergency response organizations to 

swiftly, expertly and capably respond to emergencies in the U.S. Gulf of Mexico. 

 

3. The 2017 Notice will disrupt and disadvantage U.S. offshore oil and 

natural gas exploration, development and production. 

 

In this time of downturn in the offshore oil and natural gas sector, CBP should give careful 

consideration before rushing into actions that may disrupt an industry that has historically been a 

pillar of support to the domestic economy and a major source of federal, state and local revenues.  

This is particularly true at a time when that industry is still suffering through a historic and 

prolonged downturn, brought about by a lethal combination of both low commodity prices and a 

regulatory environment which has worsened by imposing unsustainable costs and needless 

uncertainty.   

 

Nowhere are these realities felt more directly than the U.S. Gulf of Mexico, where increasing 

project complexity is only aggravated by these external circumstances.  The U.S. Gulf of Mexico 

is already a high cost jurisdiction relative to other oil and natural gas producing areas.  The oil 

and natural gas industry is a global one, and companies must invest in opportunities in the most 

stable and cost efficient environments.  Drastic, surprise changes in the regulation of offshore 

support vessels create significant uncertainty for companies active in the U.S. OCS, thereby 

making the U.S. a less attractive choice for investments than other countries.   

 

Given the extraordinary benefits flowing from America’s offshore oil and natural gas operations, 

CBP should take care to apply the definition of “merchandise” in the Jones Act to limit 

unnecessary disruptions and surprises and take into account potential adverse safety and 
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economic effects.  Turning exploration focus away from the U.S. OCS would not improve the 

operating environment and the purposes of the Jones Act would not be promoted when more 

activity is reserved to fewer vessels because there are fewer projects.   

 

Any dramatic changes to the rulings relied upon for over 40 years by the affected industry should 

take into account the substantial negative economic consequences that could result if operations 

and production slow down or shut down and whether the purposes of the Jones Act are actually 

being served.  As set forth in these comments, many offshore activities cannot be performed by 

existing coastwise-qualified vessels and that lack of such capabilities would hamper existing 

projects, make such exploration and development efforts significantly more costly and thereby 

inhibit future U.S. Gulf of Mexico investment.  The latter effect would reduce, not increase, 

opportunities for coastwise-qualified vessels and the U.S. citizen mariners who serve aboard 

those vessels. 

 

Because there is an insufficient number of coastwise-qualified, multi-purpose vessels available 

for work in the U.S. Gulf of Mexico, the 2017 Notice will have the effect of forcing the industry 

to choose between project delays, the use of lesser vessels or tandem vessel operations.  In such 

arrangements, the foreign vessel would be restricted to installation and repair work and the 

transportation of equipment, materials and parts from a U.S. port to the work site would have to 

be undertaken by a duplicative, coastwise-qualified vessel.  In addition to the potential safety risk 

increases associated with additional lift operations described above, such tandem vessel 

operations increase the risks of allision and collision and dramatically increase costs since at 

least two vessels are needed when one could formerly perform all the necessary subsea 

inspection, maintenance, repair or installation tasks. 

 

The risks and costs are even more acute with regard to pipe laying and cable laying.  Whereas 

the 2009 Notice quoted the provision with approval in the 1976 Ruling to the effect that pipe and 

cable laying in U.S. waters is not encompassed by the Jones Act,
16

 the 2017 Notice does not.  

CBP must be aware that there are currently no coastwise-qualified pipe or cable laying vessels, 

and therefore, if CBP determines that the activities of such vessels are encompassed by the Jones 

Act, CBP could effectively bring U.S. offshore oil and natural gas operations to a halt.   

 

All these negative impacts are analyzed in the third party report attached as Attachment B.  That 

report concludes that the 2017 Notice will “seriously limit the ability of operators, installation 

contractors, and service providers to safely, effectively, and economically operate in U.S. 

offshore areas,” which could result in a “decrease in activity and U.S. content.”  Those effects 

may then have the following negative impacts – 

 

 losses in the range of 30,000 industry-supported jobs in 2017 with as many as 125,000 

jobs lost by 2030. The Gulf of Mexico states are projected to be the most impacted by 

these job losses; 

 decrease in U.S. oil and natural gas production in the range of 23% from 2017-2030; 

 decrease in government revenue more than $1.9 billion per year from 2017-2030; 

                                                 
16

 43 Customs Bulletin 28 at 57 (July 17, 2009). 
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 decrease of offshore oil and natural gas spending in the range of $5.4 billion per year; and 

 cumulative lost GDP of $91.5 billion from 2017-2030. 

 

C. The 2017 Notice violates the purpose of the Jones Act which CBP must take 

into account. 

 

Although the Jones Act appears to require the use of coastwise-qualified vessels in certain 

circumstances without regard to economic, safety and other effects, that statute, like other 

statutes, must be interpreted in pari materia with other statutes.  One of those statutes contains 

the purpose of the Jones Act which dictates that the 2017 Notice be withdrawn since the Notice 

fails to fulfill the statutory purpose of promoting the domestic maritime industry. 

 

1. CBP must take into account the statutory purpose of the Jones Act. 

 

The purpose of the Jones Act, unlike the purposes of many statutes, is not left to administrative 

discretion or to be found in legislative history.  The purpose of the Jones Act is contained in 

statute at 46 U.S.C. § 50101 and therefore has the force of law.  That section provides that “[i]t is 

the policy of the United States to encourage and aid the development and maintenance of a 

merchant marine” that meets certain objectives including that it be “sufficient to carry the 

waterborne domestic commerce” of the United States.  CBP must, therefore, take into account 

whether its interpretations would further or violate the purpose of the Jones Act to promote the 

domestic U.S. merchant marine.  

 

DHS and CBP acknowledged in 2010 that economic impacts of Jones Act interpretations must 

be considered.  DHS indicated to API that a rulemaking was necessary because of the “potential 

scope of impact that a change in law could have on important maritime industries” which 

required “full consideration of the potential economic impact of any change in CBP’s 

interpretation or application of the Jones Act . . . .”
17

  CBP confirmed this view in the Federal 

Register notice announcing the rulemaking project where it indicated that a rulemaking was 

necessary “[b]ecause any determination on this matter made by CBP would impact a broad range 

of regulated parties” and “the scope of potential economic impact of any change in existing 

practice is unknown.”  75 Fed. Reg. 79,793 (Dec. 20, 2010).   

 

2. The 2017 Notice will make less U.S. oil and natural gas offshore 

activity possible because many projects cannot be accomplished with 

existing Jones Act vessels. 

 

The 2017 Notice is projected to increase costs to operations in the U.S. Gulf of Mexico and 

substantially and inhibit investment in U.S. offshore oil and natural gas projects in large measure 

because the existing fleet of coastwise-qualified vessels are physically incapable of performing 

many deepwater and other functions required of existing and future projects.
18

  In order to better 

quantify the potential impact of the 2017 Notice, we analyzed deepwater Gulf of Mexico 

                                                 
17

 Email to API from Tracy Hannah, Deputy Director, Private Sector Office, DHS (received Mar. 4, 2010). 
18

 Further detail is also included in Attachment B. 
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projects.  The scope of this analysis includes drilling and installation activities related to subsea 

infrastructure, oil and natural gas export pipelines and surface facilities.  The analysis is intended 

to specifically compare actual vessel requirements for deepwater project activities to the actual 

capabilities of the coastwise-qualified fleet.   

 

Our members considered information regarding deepwater projects in the Gulf of Mexico region.  

The specific vessel requirements for each installation activity were then compared to the 

capabilities of coastwise-qualified vessels based on publicly available information (vessel 

specification sheets) advertised by vessel operators.  Recent project data was used to determine 

the feasibility for conducting projects using available U.S. coastwise-qualified vessels.  Figures 1 

through 3 show a sample of projects completed in the Gulf of Mexico since 2006.  The results of 

this comparison are displayed graphically in the figures below.  As is evident, any diminution in 

the ability of the offshore industry to utilize foreign-flag vessels for a variety of offshore 

activities will severely curtail the ability of the industry to continue to explore, develop and 

produce natural resources in the U.S. Gulf of Mexico. 

   

a. Flowlines and Risers 

 

Figure 1 shows a sample of the flowlines and risers installed since 2006.  Generally, the top 

tension requirement increases with water depth.  There are no purpose built, U.S. coastwise-

qualified pipe lay vessels with permanently installed lay towers, carousels or reel systems.  For 

smaller diameter pipelines, it is possible to install a portable reel lay system on a U.S. coastwise-

qualified vessel because of their smaller size.  However, because of their smaller size, these 

vessels would operate at the limit of their safe operating capability.  As shown in figure 1 below, 

even when fitted with a portable lay system, current U.S. coastwise-qualified vessels would be 

incapable of completing nearly 90 percent of the sample flowline and riser installation projects. 
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b. Umbilicals 

 

Figure 2 shows a sample of the umbilicals installed since 2006.  Generally, the top tension 

requirement increases with water depth and with umbilical diameter.  In addition, because 

umbilicals are typically installed in a single length, long umbilicals greater than a few miles in 

length require a high capacity reel or carousel to accommodate the umbilical weight and length.  

There are no purpose built, U.S. coastwise-qualified umbilical lay vessels with permanently 

installed lay towers, carousels or reel systems.  For smaller diameter and short distance 

umbilicals, it is possible to install a portable reel lay system on a U.S. coastwise-qualified vessel.  

However, because of their smaller size, these vessels would operate at the limit of their safe 

operating capability.  These vessels would be limited in their ability to carry umbilicals longer 

than a few miles.  As shown in figure 2 below, even when fitted with a portable lay system, the 

current coastwise-qualified fleet would be incapable of completing more than 50 percent of the 

sample umbilical installation projects. 

 

0

1000

2000

3000

4000

5000

6000

7000

8000

0 100 200 300 400 500 600

 W
at

er
 D

ep
th

 (
fe

et
) 

Tension (tons) 

Figure 1 - Recent Flowline & Riser Installations 

Flowlines

Risers

Potential Coastwise  
Vessel Capability 



U.S. Customs and Border Protection  April 18, 2017  NOT FOR DISTRIBUTION 

Page 34   

 

 

 
 

c. Well Construction 

 

Deepwater well construction is completed with floating rigs, including drill ships and semi-

submersibles, for use in water depths ranging from 500 to 12,000 feet. Currently there are around 

thirty floating rigs active in the Gulf of Mexico. No floating drilling rigs capable of operating in 

deepwater are coastwise qualified. While these vessels do not typically transport equipment from 

shore and are resupplied by coastwise vessels, they frequently transit from well site to well site 

with “vessel equipment” essential to the mission such as pipe and drilling riser.  If the 2017 

Notice modifies the longstanding definition of “vessel equipment,” mobile drilling units would 

have to be offloaded and reloaded with drilling materials and equipment (casing, mud, marine 

risers, etc.) when transiting from well site to well site.  These operations would increase the 

safety risk to the vessel crew and risk to the environment with additional equipment and fluid 

transfers.  In addition, it could add seven to fifteen days per well (if it is even operationally 

feasible) potentially increasing annual drilling costs in the Gulf of Mexico substantially, as 

discussed in the attached economic analysis (Attachment B). 
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d. Subsea Equipment 

 

Figure 3 shows a sample of the subsea equipment installed since 2006.  Currently, the maximum 

advertised crane capacity of coastwise-qualified vessels is 250 tons at the main deck of the 

vessel.  However, the capacity of these vessels decreases rapidly with increased water depth.  In 

addition, due to the length (300-400 feet) and width (60-80 feet) of these vessels, they are limited 

in their maximum crane radius and have limited deck space.  As shown in figure 3 below, a large 

portion of subsea lifts (greater than 50 percent) could not be completed by the current U.S. 

coastwise-qualified vessels. 

 

 
 

e. Export Pipelines 

 

In the last ten years, there were more than 1,000 miles of export pipelines with pipe diameter 

ranging from 16-inch to 24-inch installed in water depths greater than 2,500 feet in the Gulf of 

Mexico.  A summary of those pipelines is listed in the table below.  There are no existing U.S. 

coastwise-qualified pipelay vessels that have the tension capabilities and dynamic position 

systems required to install those pipelines. 
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Table 1 Installed Export Pipelines with Diameters Equal or Above 16-inch (Gulf of Mexico, 

2007-2016) 

 

 

BSEE Segment 

# 

Pipeline OD 

(in) 

MAOP  

(psi) 

Year 

Installed 

Water Depth 

(ft) 

Pipeline Length 

(miles) 

0015949 18 3,435 2007 6,390 37.4 

0016072 18 3,600 2007 4,600 94.4 

0015948 18 3,400 2007 6,349 37.0 

0016071 18 3,600 2007 3,100 61.0 

0016109 20 2,220 2008 6,030 5.9 

b0016110 16 3,250 2008 6,100 5.4 

0016103 18 2,220 2008 8,226 105.9 

0016102 18 2,100 2008 8,226 75.6 

0017901 18 NA 2009 2,739 3.6 

0018189 16 2,311 2011 3,050 18.5 

0018593 18 4,062 2012 5,210 1.9 

0016302 16 2,142 2012 3,170 39.9 

0016303 18 2,500 2012 3,050 39.9 

0018663 16 3,639 2013 7,000 1.7 

0018664 16 3,600 2013 7,000 2.1 

0018711 20 3,600 2013 7,064 209.2 

0018287 20 3,650 2013 5,610 37.6 

0018958 20 3,180 2013 5,300 35.7 

0019017 16 3,180 2014 5,375 1.5 

0019022 16 3,600 2014 5,218 6.9 

0016329 24 4,500 2014 7,020 136.9 

0018814 16 2,220 2014 4,370 31.1 

0019426 18 3,650 2016 4,435 14.0 

Total 1003.1 

Note:  Data in the table above are based on pipeline information published on the Bureau of 

Safety and Environmental Enforcement (BSEE) website.   

 

In addition to installations in deep water, there were large-size export pipelines installed in 

shallow water to replace or enhance the existing offshore pipeline transportation networks.  Due 

to more active currents and waves in shallow water, most of these pipelines required concrete 

coatings more than 2 inches thick to ensure stability.  Their installation required pipelay vessels 

with high tension capability, which no existing U.S. coastwise-qualified vessel could provide.        

 

The figure below presents the capabilities of coastwise-qualified pipelay vessels and the large 

export pipelines installed in Gulf of Mexico in the last ten years.  As shown, coastwise-qualified 
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pipelay vessels are typically suitable to install small-diameter pipelines in shallow water but are 

not appropriate for deep water or large size export pipeline installations.      

 
 

f. Surface Construction  

 

Offshore topsides installation typically requires heavy lift vessels with crane capacity of 4,000 

tons and above.  For safety and operational reasons – such as vessel capabilities, varied weather 

conditions, and subsea infrastructure at a particular installation site – minimum clearances are 

required between the heavy lift vessel and the offshore facility where components are being 

installed, and the heavy lift vessel requires the ability to conduct some incidental movement in 

order to perform safely the construction operation and as an integral part of that construction 

operation that is not the “transportation” of “merchandise” within the meaning of the Jones Act.  

There are very few vessels that are capable of this type heavy lifting, and all of them are foreign 

flagged.     

 

Given the lack of coastwise-qualified capability discussed above, if industry cannot use foreign-

flagged vessels or cannot carry on those vessels all the supplies, materials, and equipment those 

vessels need to complete installation, repair, maintenance, and other activities, there is no 

apparent way to complete offshore developments. 

 

3. The 2017 Notice may violate the Jones Act standstill agreement in 

GATT 1994 which could threaten the Jones Act. 

 

When the General Agreement on Tariffs and Trade (GATT) 1994 entered into force, it 

committed its signatories, including the United States, in Part II not to use internal measures to 

discriminate against the imports of other signatories.  This “national treatment” provision in 

GATT 1994 can be interpreted to prohibit the requirement that vessels engaged in territorial 

service be built in that territory.  In that connection, GATT 1994 grandfathers such vessel build 

requirements relating to “commercial applications between points in national waters or the 
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waters of an exclusive economic zone” provided such measures are notified to the other 

signatories prior to GATT 1994 going into effect.   

 

Moreover, the grandfather treatment no longer applies “[i]f such legislation is subsequently 

modified to decrease its conformity with Part II of GATT 1994.”  The United States provided the 

notification necessary to grandfather the Jones Act in 1994.  See Letter from P. Sutherland, 

Director-General, General Agreement on Tariffs and Trade, to B. Gardner, Dep. U.S. Trade Rep. 

in Geneva (Dec. 20, 1994).   In other words, the grandfather treatment is conditioned on a 

standstill agreement. 

 

The 2017 Notice is a measure that increases the reservation of activities in U.S. waters to U.S.-

built vessels and therefore it “decreases the conformity” of the Jones Act with the GATT 1994 

grandfather provision.  As such, the 2017 Notice endangers the Jones Act’s U.S. build 

requirement, which will be open to challenge by other GATT 1994 signatories if the 2017 Notice 

goes into effect.  

 

D. The 2017 Notice suffers from numerous serious procedural defects. 

 

In addition to the substantive legal defects making the 2017 Notice arbitrary and capricious, the 

Notice also suffers from a number of serious procedural defects.
19

 

 

1. The 2017 Notice violates CBP’s informed compliance obligations. 

 

As noted in the 2017 Notice’s preamble, Title VI (Customs Modernization Act) of the North 

American Free Trade Agreement Implementation Act introduced the concept of informed 

compliance and shared responsibility.  In order to maximize compliance, the regulated 

community needs to “be clearly and completely informed of its legal obligations.”  CBP cites 

these requirements as the underlying rationale for promulgating the 2017 Notice.   

 

The 2017 Notice fails to advance informed compliance since it will bring more, not less, 

uncertainty as to the applicability of the Jones Act to offshore oil and natural gas operations.  The 

Notice revokes 40 years of precedent expressed through at least 25 ruling letters, yet CBP has 

                                                 
19

 Compounding the problems with CBP’s flawed process for the 2017 Notice is that CBP provided incorrect email 

comment submission addresses in both notices on the issue published in the Customs Bulletin.  See 2017 Notice 

(providing incorrect address of CBPPublicationsResponse@cbp.dhs.gov) and “Proposed Modification and 

Revocation of Ruling Letters Relating to Customs Application of the Jones Act to the Transportation of Certain 

Merchandise and Equipment between Coastwise Points; Extension of Comment Period,” 51 Customs Bulletin 6 at 

22 (Feb. 8, 2017) (providing incorrect address of CBP-Publication Response@cbp.dhs.gov).  Yet another, third 

incorrect address (Response@cbp.dhs.gov) was provided in a post on the CBP webpage, although the version with 

the incorrect address is no longer accessible.  See “Extension of Comment Period for Jones Act Proposed 

Revocations and Modifications,” https://www.cbp.gov/trade/extension-comment-period-jones-act-proposed-

revocations-and-modifications (accessed Apr. 13, 2017).  The correct address has never been published in the 

Customs Bulletin and was only made available in a revised version of the above-mentioned CBP webpage post, 

which was apparently edited on April 11, 2017, with what is presumably the correct address 

(CBPPublicationResponse@cbp.dhs.gov). There is no telling how many public comments are not being considered 

because they were submitted to one of the three incorrect email addresses. 
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offered only a partial modification of one 1976 ruling letter.  Obviously, the 1976 ruling letter 

was not sufficient to answer all of industry’s questions or the other ruling letters identified in the 

Notice would not have been requested.  Thus, although the proposal eliminates rulings that 

certain activities are not captured by the Jones Act, it leaves open questions about related 

activities and activities that are referenced in the revoked rulings. 

 

This starts with the definition of “vessel equipment.”  CBP states that the original meaning of the 

1939 definition was “expanded by the phrases quoted above, and, thus, used out of context” and 

such an interpretation is “less consistent with the more narrow meaning of ‘vessel equipment’” in 

the 1939 definition.  2017 Notice at 5.  The “phrases quoted above” relate to equipment being 

articles necessary to the “mission of the vessel,” i.e., the operation of the vessel.  But then CBP 

does not provide what replaces those “phrases quoted above” and all of the enumerated rulings.  

If it is reversion to the 1939 definition, then CBP has committed serious error since that 

definition provides support for the “phrases quoted above” in its including of “articles necessary 

for the operation of the vessel.”  If it is not the 1939 definition, then CBP has also committed 

serious error in not providing replacement guidance. 

 

Uncertainty also reigns with respect to the numerous identified rulings.  The 2017 Notice only 

restates a single ruling – the 1976 Ruling – and for the other 24 referenced rulings revokes them 

or modifies them “to the extent they are contrary to the guidance set forth in this notice.”  2017 

Notice at 2.  Since the guidance is unclear, the extent to which those rulings “are contrary” is 

unclear.
20

  Moreover, the effect of revoking rulings without explaining whether any of the 

reasoning in those rulings continues to pertain is also unclear. 

 

For example, at least several of the affected rulings distinguish the installation of risers, flowlines 

and umbilical lines from pipeline connectors.  E.g., Customs Rulings HQ 115311 (May 10, 

2001) and HQ 115522 (Dec. 3, 2001).  In the case of the first group, CBP determined that the 

installation by a foreign-flag vessel did not involve unlading (and therefore the Jones Act would 

not apply) because “flexible flowlines and umbilical lines will be installed in the same manner as 

cable or pipe laid on the ocean floor (i.e. paid out, not unladed).”  Customs Ruling HQ 115311.  

In the case of pipeline connectors, CBP determined that they could be installed by a foreign 

vessel when they are standard equipment for the vessel and were installed from the vessel.  The 

2017 Notice does not directly address risers, flowlines and umbilicals, therefore leaving the 

industry unsure as to whether the portion of the rulings pertaining to “paid out, not unladed” 

continue to pertain. 

 

A further example is Customs Ruling HQ 115487 (Nov. 20, 2001) which is slated in the 2017 

Notice to be revoked “to the extent contrary to the guidance” in the 2017 Notice.  In that ruling, 

CBP determined that umbilical line reels and carousels (whether empty or not) were not 

“merchandise” provided they are carried by a vessel that utilizes them as part of the umbilical 

paying out installation process.  Again, the lack of specificity in the 2017 Notice will cause 

                                                 
20

 The revocation timing is also unclear.  The 2017 Notice provides (at 4) that “we are revoking the following 

rulings to the extent they are contrary to the guidance set forth in this notice and to the extent that the transactions 

are past and concluded.”  It is not clear whether the reasoning in rulings not past and concluded continues to be 

valid.    
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considerable confusion about what is permitted and potentially substantial disruption if pipe 

laying and similar vessels are unable to load reels and carousels in the United States for use 

ashore. 

 

Similarly, one of the affected rulings appears to be focused solely on a remotely operated vehicle 

(ROV).  Customs Ruling HQ 115771 (Aug. 12, 2002); see also HQ H004242 (Dec. 22, 2016).  

No other vessel equipment is mentioned in the ruling which generally restates the parameters of 

“vessel equipment.”  There is no discussion as to whether the ROV would at any point in time 

even conceivably be considered to have been “unladed.”  As a consequence, there is now tension 

between the provision in the 2017 Notice validating that inspection, maintenance and installation 

activities are not encompassed by the Jones Act and the implication that an ROV might not be 

considered “vessel equipment” and so might be considered “merchandise.”
21

  For the record, the 

Trades do not agree that an ROV is “merchandise” within the meaning of the Jones Act.  In other 

words, an ROV is “necessary and appropriate for the . . . operation . . . of the vessel.”  An 

interpretation to the contrary would yet again represent massive and complex operational 

challenges and add entirely unjustified costs to exploration and production activities. 

 

Another example concerns the definition of a “point” in the United States.  The 2017 Notice 

makes no express reference to this – but it lists a ruling for revocation/modification that dealt 

primarily with how a “point” is defined.  See Customs Ruling HQ H004242 (Dec. 22, 2006).  

Specifically, in that ruling CBP confirmed that a foreign-flag vessel could pick up debris on the 

U.S. OCS and return such debris to the United States because “debris cannot be legally perceived 

as being affixed or attached to the OCS seabed for exploration, development or production 

purposes pursuant to the OCSLA.”  This is a sound principle and should be retained.  The Trades 

request that CBP be clear about how each ruling is affected if it chooses to proceed to prevent 

unintended consequences to other long held principles such as the foregoing. 

 

CBP’s interpretation of the “valueless material” amendment could also lead to unintended 

consequences.  First, CBP’s interpretation is internally inconsistent.  At one point, CBP ropes in 

“repair materials” to be included as “merchandise” because they are “articles of value.”  2017 

Notice 15.  Later, CBP states that the “value of the merchandise is irrelevant to a determination 

that a coastwise transportation of merchandise has taken place.”  This inconsistency must be 

reconciled in a transparent, rational manner and meanwhile undermines CBP’s entire superficial 

justification for modifying long-standing precedent. 

 

In addition, taken literally CBP’s position that “repair materials, being articles of value, would 

appear to be merchandise as well” would also ensnare sea stores (including items such as 

welding rods) and automobiles and baggage even when accompanied by passengers.  See 2017 

Notice at 15.  Under CBP’s 2017 Notice logic, sea stores, automobiles and baggage are not 

“without value” so they must be “merchandise” regardless of other considerations (like the 

considerations which led to the “vessel equipment” being considered separately from 

“merchandise” in the first place).  This would be contrary to other sets of long-standing and 

                                                 
21

 CBP has also ruled that the use of equipment ashore can break the continuity of a voyage.  See HQ 105644 (June 

7, 1982); HQ 114305 (Mar. 31, 1998).  The continued validity of this line of reasoning is also brought into question 

by the 2017 Notice. 
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consistent rulings which go unrecognized in the 2017 Notice.  This is the wrong approach since 

the “valueless material” amendment is not, and was never intended by Congress, to be an 

overriding criterion of when the Jones Act applies.  As set forth below, it is unreasonable and 

unsupportable to interpret the “valueless material” amendment as anything more than legislative 

action meant to capture sewage sludge in the definition of “merchandise” in response to the 

holding in the 106 Mile Transport case. 

 

CBP also employs faulty logic to retreat from the 1976 Ruling’s provision for “incidental to the 

vessel’s operations.”  The 1976 Ruling provided, among other things, that: 

 

Further, the transportation by the vessel of such materials and tools as are 

necessary for the accomplishment of the mission of the vessel (i.e., materials to be 

expended during the course of the underwater inspection and repair operations 

and tools necessary in such operations) for use by the crew of the vessel is not, 

generally speaking an activity prohibited by the coastwise laws since such 

transportation is incidental to the vessel’s operations. 

 

2017 Notice at 8.  CBP now asserts that “‘incidental to an operation’ could possibly imply that it 

may be transported over the span of several voyages, e.g., unladen and laden at different 

coastwise points as many times as necessary during the time the vessel is engaged in an 

operation.”  Id. at 16.  CBP does not explain how multiple ladings and unladings should inform a 

decision as to whether “materials and tools” should be considered “merchandise.”  “Materials,” 

as noted by CBP in 1976, will be “expended during the course” of operations, i.e., not laden and 

unladen multiple times.  And tools may very well be laden and unladen multiple times, but CBP 

separately acknowledges that “tools being used to make the repairs . . . would be considered 

vessel equipment.”  Id. at 17. 

 

This leaves the industry in uncertainty.  The “incidental to operations” interpretation was 

properly issued in 1976, properly followed for decades and is now proposed for elimination 

based on faulty logic.  The interpretation is particularly important to drilling, well stimulation, 

and other well maintenance activities where the well intervention vessel will carry and pump into 

the well cement or chemicals, which CBP has considered “supplies incidental to the vessel’s 

service which are consumed in that service.”  E.g., Customs Ruling HQ 108442 (Aug. 13, 1986); 

HQ 115938 (Apr. 1, 2003).  CBP’s “laden and unladen” logic for restricting “incidental to 

service” has no application to such operations because the “materials” are “expended” as 

provided under the original 1976 Ruling reasoning, which CBP should confirm.  The point is not 

that “incidental” is somehow precluded because incidental articles would logically have some 

incidental value, but rather that the articles are not properly considered “merchandise” in the first 

place because they are incidental to a vessel’s operation.  CBP should consider going back to the 

drawing board to ensure that this and other ramifications are clarified. 

 

Finally, there is the complete unknown.  The 2017 Notice indicates, as did the 2009 Notice, that 

unidentified rulings may be affected.  The 2017 Notice provides that it “covers any rulings 
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raising the subject issues which may exist but have not been specifically identified.”  Id. at 2.
22

  

CBP should limit the scope of any proposed changes to rulings it can specifically identify to 

promote informed compliance. 

 

In short, CBP issued an important ruling letter in 1976, and it took four decades, and at least 24 

additional ruling letters, to establish the current state.  CBP cannot replace this precedent with a 

partial modification of one ruling letter with unexplained application to every other ruling letter, 

identified or not. 

 

2. The Section 625 modification and revocation process does not apply to 

the reversal of long-standing Jones Act rulings. 

 

As it did in 2009, CBP has chosen to announce a substantial change in decades of Jones Act 

precedents with significant negative safety and economic impact via the process contained in 

Section 625 of the Tariff Act of 1930, as amended.  19 U.S.C. § 1625.  In 2009, CBP eventually 

abandoned the Section 625 effort and replaced it with a regulatory project.  If this project 

proceeds, CBP should do the same this time because the lock-step time periods in Section 625 

make it an arbitrary and harmful process when applied to the reversal of 40 years of precedents 

relied upon by a significant national industry. 

 

Section 625 is designed to deal with individual rulings – not rulings en masse.  It provides a 

process for modification or revocation of “a prior interpretive ruling or decision,” not for 

changes to rulings or decisions.  In a review of the employment of Section 625 by CBP during 

calendar 2016, the Trades could not find a single instance when Section 625 was used for more 

than a handful of rulings.  Rather, the process is used to modify after-the-fact, very discrete 

rulings. 

 

Section 625 is particularly ill suited to a situation that has industry-wide ramifications, presents 

complicated issues and affects decades of reasonable reliance interests.  Section 625 does not 

require CBP to consider any number of impacts that should be carefully weighed and considered.  

It is certainly not designed to affect unidentified rulings – as the 2017 Notice purports to do.  

Section 625 by its terms is to be used where specific rulings in effect more than 60 days will be 

modified or revoked. 

 

The time periods contained in Section 625 do not permit adequate deliberation by either the 

affected industry or CBP.  As CBP has recognized through its extension of the initial comment 

period, a thirty-day comment period is an incredibly short period of time for an industry to digest 

the potential effects of altering decades of precedents affecting virtually every corner of the 

offshore oil and natural gas industry.
23

  That is also an insufficient amount of time for companies 

to obtain outside analyses and coordinate comments which would make the review process more 

                                                 
22

 In addition, one of the enumerated rulings for revocation or modification – HQ 113841 (Feb. 28, 1997) – was 

posted with missing pages on the CBP web site.   
23

 Executive Order 13563 provides, for example, that the public comment period for statements of general 

applicability and future effect should be at least 60 days.  76 Fed. Reg. 3821, 3822 (Jan. 21, 2011). 
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efficient.  This unreasonably short comment period is indicative of the inappropriateness of 

applying Section 625 to an action of this type. 

 

Section 625 also provides an inadequate amount of time for the industry to react once CBP 

digests public comments.  It provides that the “final ruling or decision shall become effective 60 

days after the date of its publication.”  This is nowhere near enough lead time for the industry to 

make operational, commercial, contractual and other adjustments to new requirements which 

will replace requirements in place for 40 years. 

 

CBP admitted that the Section 625 process was inadequate in 2009 for the purpose of revoking 

even fewer rulings of such importance than CBP now seeks to revoke or modify.  CBP indicated 

that a regulatory process was appropriate instead of the Section 625 process “[b]ecause any 

determination on this matter made by CBP would impact a broad range of regulated parties, and 

the scope of potential economic impact of any change in existing practice is unknown.”  75 Fed. 

Reg. 21,811 (Apr. 26, 2010).  DHS similarly acknowledged that a regulatory process was 

necessary “to allow for a full consideration of the potential economic impact of any change in 

CBP’s interpretation or application of the Jones Act and related laws as it pertains to the 

transportation by non-coastwise-qualified vessels in U.S. waters of certain equipment and 

materials for use in the maintenance, repair, or operation of offshore, subsea energy extraction 

operations.”
24

  There is no reason for a different conclusion now.  There is, instead, amplified 

reason for more time, process, and dialogue now because of the distressed state of the impacted 

industry and the expanded class of proposed changes. 

 

Moreover, CBP has also proceeded in the past on similar cabotage issues by rulemaking.  See 72 

Fed. Reg. 65,487 (Nov. 21, 2007).  In that instance, CBP proposed a new interpretive rule 

regarding Hawaii coastwise cruises.  The potential impact of the 2017 Notice goes far beyond 

that of what was proposed for Hawaii cruises and therefore merits even more substantial 

regulatory treatment. 

 

The inappropriateness of the Section 625 process is particularly acute because reportedly some 

industry insiders have been in regular ex parte communication with CBP regarding changing 

rulings going back to 2009.  This was noted in a March 8, 2016 Congressional hearing where the 

CBP Deputy Commissioner testified that the CBP Commissioner had recently met with OMSA 

and reported “that we’re engaging our interagency partners at MIRAD [sic] as well as the U.S. 

Trade representative to see if there are some options for kind of reviewing prior rulings and 

updating some of our findings going back to 2009.”  U.S. Senate Comm. on Appropriations, 

Subcomm. on Homeland Security, F.Y. 2017 Budget Hearing for U.S. Customs and Border 

Protection and U.S. Immigration and Customs and Enforcement (Mar. 8, 2016). 

 

 

 

 

                                                 
24

 Email to API from Tracy Hannah, Deputy Director, Private Sector Office, DHS (received Mar. 4, 2010). 



U.S. Customs and Border Protection  April 18, 2017  NOT FOR DISTRIBUTION 

Page 44   

 

 

3. The changes in the 2017 Notice are required to be made by notice-

and-comment rulemaking. 

 

CBP’s proposed changes are required to be made, if at all, through notice-and-comment 

rulemaking, because CBP’s proposed action amounts to a “legislative rule,” not just an 

interpretative rule or general statement of policy.  As indicated in these comments, CBP’s 

proposed action applies to numerous prior rulings, not just one specific factual situation, and 

there are significant, widespread enforcement implications to the regulated parties that arise from 

the 2017 Notice.   

 

A rule that is “legislative” typically “supplements a statute, adopts a new position inconsistent 

with existing regulations, or otherwise effects a substantive change in existing law or policy.”  

Mendoza v. Perez, 754 F.3d 1002, 1021 (D.C. Cir. 2014).  “An agency action that purports to 

impose legally binding obligations or prohibitions on regulated parties—and that would be the 

basis for an enforcement action for violations of those obligations or requirements—is a 

legislative rule.”  Nat'l Min. Ass’n v. McCarthy, 758 F.3d 243, 251 (D.C. Cir. 2014).
25

   

 

The 2017 Notice meets this standard and, as such, it can only be accomplished through notice-

and-comment rulemaking.  If CBP does not intend that the 2017 Notice can lead to penalties for 

violations of the Jones Act – which would be the case if the Notice results in an enforceable rule 

– it should inform affected parties.  In the absence of that notice, the affected industry must 

assume that CBP intends the 2017 Notice to be binding on itself and the affected industry and as 

such is a legislative rule.  The industry cannot be expected to guess as to what is enforceable and 

what is not enforceable – “citizens may reasonably expect that their government will refrain from 

running circles around them.”  U.S. v. Sears, Roebuck & Co., 778 F. 2d 810, 818 (D.C. Cir. 

1985). 

 

4. CBP failed to conduct analyses required by Executive Orders 

12866/13563, Executive Order 13211, and the Regulatory Flexibility 

Act. 

 

Executive Orders 12866 and 13563 signed by Presidents Clinton and Obama, respectively, in 

1993 and 2011 require agencies to take certain steps before undertaking the issuance of any 

regulation, rule or regulatory action.  See 58 Fed. Reg. 51,735 (Oct. 4, 1993); 76 Fed. Reg. 3821 

(Jan. 21, 2011).  Among those steps is that “each agency must . . . propose or adopt a regulation 

only upon a reasoned determination that its benefits justify the costs.”  76 Fed. Reg. at 3821.  

The Executive Orders apply to any “agency statement of general applicability and future effect, 

which the agency intends to have the force and effect of law, that is designed to implement, 

interpret, or prescribe law or policy . . . .”  In seeking to reset a whole body of administrative 

precedent, the 2017 Notice is in fact such a statement which should have required CBP comply 

with those Executive Orders.   

 

                                                 
25

 The Supreme Court case of Perez v. Mortgage Bankers Ass’n, 135 S. Ct. 1199 (2015), is not to the contrary.  

There, the Supreme Court reaffirmed that interpretive rules do not require notice and comment, but did not alter 

existing precedents on what constitutes a legislative rule. 
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Executive Order 13211 requires agencies to take additional steps before issuing a “significant 

energy action,” defined as “any action by an agency . . . that promulgates or is expected to lead 

to the promulgation of a final rule or regulation” that is a “significant regulatory action under 

Executive Order 12866 or any successor order” and is either “likely to have a significant adverse 

effect on the supply, distribution, or use of energy” or “is designated by the Administrator of the 

Office of Information and Regulatory Affairs as a significant energy action.”  66 Fed. Reg. 

28,355-56 (May 22, 2001).  The terms “rule” and “regulation” are given the same meaning as in 

Executive Order 12866.  Id. at 28,355.  For the reasons stated above and in the attached 

economic analysis describing the 2017 Notice’s adverse effects on energy production and 

distribution (Attachment B), the Notice is a “significant energy action.”  Accordingly, Executive 

Order 13211 requires that CBP must prepare a “Statement of Energy Effects” that describes any 

adverse effects that the Notice would have on energy supply, distribution, or use, as well as 

reasonable alternatives to the action.  Id. 

 

Similarly, the Regulatory Flexibility Act of 1980, 5 U.S.C. §§ 601-612 (RFA), requires agencies 

to analyze the impact of their regulatory actions on small entities and, where the regulatory 

impact is likely to be “significant,” affecting a “substantial number” of these small entities, seek 

less burdensome alternatives for them.  CBP conceded in 2010, when it succeeded the 2009 

Notice with a regulatory project, that the RFA applies. 75 Fed. Reg. 21,811 (Apr. 26, 2010).  

That conclusion pertains today and an RFA analysis of the 2017 Notice is required. 

 

5. The January 20, 2017 Regulatory Freeze Pending Review 

Memorandum, the 2-for-1 Executive Order, and the Energy 

Independence Executive Order all require the 2017 Notice to be 

withdrawn. 

  

Subsequent to the publication of the 2017 Notice, three executive actions were taken that require 

that the Notice be withdrawn.   

 

First, on January 20, 2017, the White House issued a Memorandum for the Heads of Executive 

Departments and Agencies entitled “Regulatory Freeze Pending Review.”  The Freeze 

Memorandum requires, among other things, that “regulations that raise substantial questions of 

law or policy” should be notified to the Office of Management and Budget Director to take 

appropriate action.  “Regulations” are defined to include “any agency statement of general 

applicability and future effect ‘that sets forth a policy on a statutory, regulatory, or technical 

issue or an interpretation of a statutory or regulatory issue.’”  The 2017 Notice is all those things 

– the substantial alteration of the 1976 Ruling and the revocation of vessel equipment rulings 

constitute statements of general applicability and future effect and in both instances involve 

interpretations of statutes and regulations.  The 2017 Notice should therefore be withdrawn 

pending OMB consultation. 

 

Second, President Trump signed Executive Order 13771, 82 Fed. Reg. 9339, on Reducing 

Regulation and Controlling Regulatory Costs on January 30, 2017.  In general, Executive Order 

13771 prohibits agencies from issuing new regulations unless they do so in conjunction with the 

repeal of two other regulations.  In addition, for the fiscal year 2017, the cost of all new 



U.S. Customs and Border Protection  April 18, 2017  NOT FOR DISTRIBUTION 

Page 46   

 

 

regulations, including repealed regulations, cannot be greater than zero.  As with the January 20 

Memorandum, the Executive Order 13771 applies to “regulations” defined as “an agency 

statement of general or particular applicability and future effect designed to implement, interpret, 

or prescribe law or policy.”  Revoking and modifying 25 rulings stretching back over 40 years en 

masse in one document amounts to such statements of general applicability and requires CBP to 

propose two matters for de-regulation in order to proceed with the 2017 Notice.  Importantly, the 

massive costs imposed by the regulatory change of the proposed modification, as projected in the 

attached economic analysis, require offsets in the form of regulatory cost savings, and it is 

incumbent upon CBP to identify and secure such savings before the changes could take effect.  

This is a clear requirement of Executive Order 13771, and to ignore it would render the 

important regulatory reform efforts meaningless.
26

 

 

Third, President Trump signed Executive Order 13783, 82 Fed. Reg. 16,093, on Promoting 

Energy Independence and Economic Growth on March 28, 2017.  Executive Order 13783 states 

that “[i]t is in the national interest to . . . avoid[] regulatory burdens that unnecessarily encumber 

energy production, constrain economic growth, and prevent job creation.”  It further states that 

the policy of the United States includes suspension, revision, or rescission of regulatory actions 

“that unduly burden the development of domestic energy resources.”  The discussion above and 

the attached economic analysis show that the action proposed in the 2017 notice would impose 

significant burdens on development of the county’s offshore oil and natural gas resources, which 

directly conflicts with the policy of the United States as stated in this Executive Order.
27

 

 

E. The Jones Act waiver provision will not remedy dislocation caused by the 

2017 Notice. 

 

The 2017 Notice effectively redefines “merchandise” to include items which have not been 

“merchandise” since at least 1976.  The redefinition for a number of offshore activities will 

likely result in situations – as explained elsewhere in this Comment – where there is no 

coastwise-qualified vessel available capable of safely performing the necessary tasks which will 

in turn require major project delays and cancellations.  In those situations where no coastwise-

qualified vessel is available, the pre-existing Jones Act waiver provision is completely 

inadequate and unrealistic as a potential remedy. 

 

                                                 
26

 Executive Order 13771 applies to the action proposed in the 2017 Notice.  CBP is an “agency” as defined under 

44 U.S.C. § 3502(1).  See Office of Information and Regulatory Affairs, “Memorandum: Implementing Executive 

Order 13771, Titled ‘Reducing Regulation and Controlling Regulatory Costs,’” § III.Q1.  The 2017 Notice proposes 

a “significant regulatory action” that imposes total costs greater than zero or, at the least, is a “significant guidance 

document” because of the annual effect it would have on the economy and the serious inconsistency or other 

interference it would create with an action taken or planned by another agency (e.g., the Department of the Interior’s 

duties regarding the development of offshore oil and natural gas resources as mandated by OCSLA).  See id., § 

III.Q2-Q3. 
27

 The 2017 Notice also directly conflicts with the policy of the United States as stated in OCSLA, that the OCS 

“should be made available for expeditious and orderly development.”  43 U.S.C. § 1332(3).  This conflict is 

especially acute because there is no indication that CBP has made any efforts to meaningfully consult or coordinate 

with the Department of the Interior or the U.S. Coast Guard, which share responsibility for implementing OCSLA. 
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The authority to waive the coastwise laws does not appear in the Jones Act itself.  Rather, it is 

contained in a stand-alone provision enacted in 1950 and now codified at 46 U.S.C. § 501.  

Section 501 contains a formidable array of requirements and obstacles designed to make Jones 

Act waivers virtually impossible to obtain. 

 

Specifically, Section 501 provides that a waiver of U.S. navigation laws, including the Jones Act, 

can be granted either upon request of the Secretary of Defense “to the extent the Secretary 

considers necessary in the interest of national defense” or when the DHS (because CBP is an 

agency of that Department) “considers it necessary in the interest of national defense.”   

 

CBP guidance echoes the national defense interest standard.  Its informed compliance 

publication – “What Every Member of the Trade Community Should Know About:  Coastwise 

Trade:  Merchandise” (Jan. 2009) – states that the “Jones Act can only be waived in the interest 

of national defense.”  Indeed, any waiver request received from any person other than the 

Secretary of the U.S. Department of Defense can only be granted by the Secretary of DHS.  Id. at 

8. 

 

In addition, the U.S. Maritime Administration must determine that there is “non-availability of 

qualified United States flag capacity to meet national defense requirements,” “identify any 

actions that could be taken to enable qualified United States flag capacity to meet national 

defense requirements” and publish such determination on the U.S. Department of Transportation 

public web site.  Finally, Homeland Security must notify certain Congressional Committees of 

the waiver request and again, if granted, provide notice of the reasons for the approving the 

request and why using U.S.-flag vessels is not feasible. 

 

CBP has confirmed in practice that no waiver of the Jones Act is possible without a national 

defense finding.  For example, in denying one request for a waiver, CBP indicated that “[o]wing 

to the necessity for some national defense justification, requests for waiver of the coastwise laws 

are infrequently granted” and activities “commercial in nature . . . do not constitute the types of 

activities which are entitled to a waiver.”
28

  Moreover, there are numerous Jones Act waiver 

denials in the CBP publicly accessible database which contain the words “as is readily apparent 

that the case in question is not related to national defense, a waiver is unavailable.”
29

 

 

CBP has also made it clear that any other justification other than national defense necessity will 

not result in a waiver.
30

  Waiving the Jones Act for individual instances when a coastwise-

qualified vessel would be unavailable as a result of the 2017 Notice would therefore be totally 

impractical.  It is highly unlikely that Homeland Security would accept, as a national defense 

justification, the forgone Gulf of Mexico production (given the production levels of the U.S. 

onshore) or deleterious economic effects on a single offshore project, and no amount of 

economic pain would be sufficient to overcome that lack of a national security nexus. 

                                                 
28

 Customs Ruling HQ 112237 (May 27, 1992). 
29

 E.g., Customs Ruling HQ H059376 (May 22, 2009). 
30

 For example, CBP has stated that “[a] waiver of the provisions of the coastwise laws cannot be issued solely for 

economic reasons.” Customs Ruling HQ 111867 (Sept. 24, 1991); see also Customs Ruling HQ 112520 (Nov. 20, 

1992) (noting that waiver is not available for “private economic benefit”). 
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IV. Conclusion 

 

The 2017 Notice should be withdrawn and, if CBP continues to believe that changes are 

justified, CBP should adhere to well-established legal and administrative precedent and 

commence a regulatory process to ensure that all interests have an equitable opportunity to 

participate to ensure that the full effects of the proposed action are analyzed and understood 

under long-standing, applicable Executive Orders, statutes, and other regulatory guidance. 

 

In the absence of such withdrawal, CBP should provide for a sufficient time before any change 

becomes effective to permit the industry a reasonable time to make operational, commercial and 

contractual adjustments and grandfather all ongoing contracts executed in reliance on the 40 

years of prior precedent. 

 

We appreciate the opportunity to provide these comments.  If you have any questions or need 

clarification, please do not hesitate to contact the undersigned at the contact information listed 

above.   

 

 

 

Sincerely, 

   
Holly Hopkins, API     Phil Newsum, ADCI  

   

      
Alan Spackman, IADC    Daniel Naatz, IPAA    

     

 

        
Dustin Van Liew, IAGC     Allen Leatt, IMCA    
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Chris Johns, LMOGA     Evan Zimmerman, OOC    

   

 

 

      
Leslie Beyer, PESA      Alby Modiano, US Oil and Gas Association  

       

 

Attachment A:   “Marine Construction Vessel Impacts of Proposed Modifications and 

Revocations of Jones Act Letters Related to Offshore Oil and Natural Gas Activities” (Apr. 4, 

2017). 

 

Attachment B:  “Economic Impacts of Proposed Modification and Revocation of Jones Act 

Ruling Letters Related to Offshore Oil and Natural Gas Activities.”   

 

cc:  Reince Priebus, Assistant to the President and Chief of Staff 

 Mick Mulvaney, Director OMB 

 Stephen Miller, Senior Advisor to the President 

 Andrew Bremberg, Assistant to the President for Domestic Policy 

 Peter Navarro, Director, National Trade Council 

 Mike Catanzaro, Special Assistant to the President for Domestic Energy & Envtl. Policy 

 Dominic J. Mancini, OIRA 

 Christa Brzozowski, Deputy Assistant Secretary, Trade and Transport Policy, DHS 

 Sean Moon, Director, Transportation & Cargo, Transborder Policy, DHS 

 Brenda Smith, Executive Assistant Commissioner, Office of International Trade, CBP 

 Lisa Burley, Chief, Cargo Security, Carriers & Restricted Merchandise Branch, CBP 

 Glen Vereb, Director, Border Security & Trade Compliance Division, CBP 
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